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ROY GOODE, COMMERCIAL LAW 103 X7 .CHITTY ON CONTRACTS 24-002 (32nd ed. 2015)
298-301 (1995); Soléne Rowan, Resisting Termination: Some Comparative Observations, in
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A party whose tender of performance... does not conform to the contract

may make a new and conforming tender where... the delay would not be

such as to constitute a fundamental non-performance.3¢

DEFENCES IN CONTRACT 1 (Andrew Summers, James Goudkamp & Frederick Wilmot-Smith
.eds., 2017)

.21-017—21-016 'm¥3,29 w11 2°¥%2 ,BEALE 30

0312 NPT prnm YYw (forfeiture) VIZ AR NYTINA *NPPpR PPy 3% O»p MW 2w mIpna 31
w2 .Law of Property Act, (1925) §146 (Eng.),799w1 N1"121 ©19°A% "XIND 10w% mowh
Shiloh Spinners Ltd v. X1 ,307 X AR ,012WN2 NM°R XD NIRNIDWH *Yvn Hw omor
.Harding, [1973] AC 691 (Appeal taken from Eng.)

Rex J. Ahdar, Seller Cure in the Sale of Goods, LLOD’S. MAR. AND COMMERCIAL L.Q. 364 32
(1990); Antonia Apps, The Right to Cure Defective Performance, LLOD’S. MAR. AND
COMMERCIAL L.Q. 525 (1994); Vanessa Mak, The Seller's Right to Cure Defective
w2 .Performance — A Reappraisal , LLOD’S. MAR. AND COMMERCIAL L.Q. 409 (2007)
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The Kanchenjunga, [1990] 1 Lloyd's Rep 391 (HL); MICHAEL BRIDGE, THE SALE OF GOODS
.129 (3rd ed. 2014)

Union Eagle Ltd v. Golden Achievement Ltd, [1997] AC 514, 519 (PC): “The equitable 33
Jurisdiction is however limited and exceptional, so as not to undermine contractual certainty”
.SNELL’S EQUITY 13-001 (J. McGhee ed., 33" ed. 2014) 03 %7

DIIPYR PRINCIPLES OF EUR. CONT. L., Parts I-1I (Ole Lando & Hugh Beale eds., 2002) X7 34
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JOHN FELEMEGAS, AN INTERNATIONAL APPROACH TO THE X7 ,priaina 19Wn D°1°DRN
INTERPRETATION OF THE UNITED NATIONS CONVENTION ON CONTRACTS FOR THE
INTERNATIONAL SALE OF GOODS (1980) AS UNIFORM SALES LAW (2007)
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.MICHAEL J. BONELL, THE UNIDROIT PRINCIPLES IN PRACTICE, xvi (2004) 38
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.LAW: DOMESTIC AND INTERNATIONAL 225-244 (2015)

177 0¥ INR 7IpA 72 IR 99187 PN 1YW MIPIVPITI AW R .6 'Y L1716 170 42
,(TWW1 °ND*IR TYO? NI51A,3aN57 NWT ITYORA ,ANIANT DWT 1TYRa YwnY) m%pn YvRIwn
ORI LBWAT YW 19X? 07T OPR — 2% BN NIAINA ,NNWID — IPW T’ MINIPY NEPAY M7
Yehuda Adar, The X7 %X vBWHA PINR NL YR 1Y% P02 NDOINY 9,8 ,7 '0 X1 .2"ApnA
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the period stated is too short, the aggrieved party may terminate... only
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Uniform Commercial Code

§2-508. Cure by Seller of Improper Tender or Delivery; Replacement.

(1) Where any tender or delivery by the seller is rejected because non-conforming and the
time for performance has not yet expired, the seller may seasonably notify the buyer of
his intention to cure and may then within the contract time make a conforming
delivery.

(2) Where the buyer rejects a non-conforming tender which the seller had reasonable
grounds to believe would be acceptable with or without money allowance the seller
may if he seasonably notifies the buyer have a further reasonable time to substitute a
conforming tender.

§ 2-614. Substituted Performance.

Where without fault of either party the agreed berthing, loading, or unloading facilities fail
or an agreed type of carrier becomes unavailable or the agreed manner of delivery
otherwise becomes commercially impracticable but a commercially reasonable substitute

is available, such substitute performance must be tendered and accepted.
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BGB Section 323: Revocation for nonperformance or for performance not in conformity

with the contract

(1) If, in the case of a reciprocal contract, the obligor does not render an act of performance
which is due, or does not render it in conformity with the contract, then the obligee may
revoke the contract, if he has specified, without result, an additional period for
performance or cure.

(2) The specification of a period of time can be dispensed with if

1. the obligor seriously and definitively refuses performance,

2. the obligor does not render performance by a date specified in the contract or
within a period specified in the contract, in spite of the fact that, according to a
notice given by the obligee to the obligor prior to conclusion of the contract or
based on other circumstances attending at the time of its conclusion, the
performance as per the date specified or within the period specified is of essential
importance to the obligee, or

3. in the case of work not having been carried out in accordance with the contract,
special circumstances exist which, when the interests of both parties are weighed,
justify immediate revocation.

(3) If the nature of the breach of duty is such that setting a period of time is out of the

question, a warning notice is given instead.

UNIDROT Principles Article 7.1.4 (Cure by non-performing
party)

(1) The non-performing party may, at its own expense, cure any non-performance,
provided that
(a) without undue delay, it gives notice indicating the proposed manner and timing of

the cure;
(b) cure is appropriate in the circumstances;
(c) the aggrieved party has no legitimate interest in refusing cure; and
(d) cure is effected promptly.

(2) The right to cure is not precluded by notice of termination.

(3) Upon effective notice of cure, rights of the aggrieved party that are inconsistent with
the non-performing party's performance are suspended until the time for cure has
expired.

(4) The aggrieved party may withhold performance pending cure.

(5) Notwithstanding cure, the aggrieved party retains the right to claim damages for delay

as well as for any harm caused or not prevented by the cure.
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Common European Sales Law, CESL (proposed) 26!

Article 106: Overview of buyer’s remedies
2. Ifthe buyer is a trader:
(a) the buyer’s rights to exercise any remedy except withholding of performance are
subject to cure by the seller as set out in Section 2 of this Chapter [...]
3. Ifthe buyer is a consumer:
[T]he buyer’s rights are not subject to cure by the seller [...]

Article 109: Cure by the seller

1. A seller who has tendered performance early and who has been notified that the
performance is not in conformity with the contract may make a new and conforming
tender if that can be done within the time allowed for performance.

2. In cases not covered by paragraph 1 a seller who has tendered a performance which is
not in conformity with the contract may, without undue delay on being notified of the
lack of conformity, offer to cure it at its own expense.

3. An offer to cure is not precluded by notice of termination.

4. The buyer may refuse an offer to cure only if:

(a) cure cannot be effected promptly and without significant inconvenience to the
buyer;

(b) the buyer has reason to believe that the seller’s future performance cannot be relied
on; or

(c) delay in performance would amount to a fundamental non-performance.

5. The seller has a reasonable period of time to effect cure.

6. The buyer may withhold performance pending cure, but the rights of the buyer which are
inconsistent with allowing the seller a period of time to effect cure are suspended until
that period has expired.

7. Notwithstanding cure, the buyer retains the right to claim damages for delay as well as

for any harm caused or not prevented by the cure.

Article 155: Remedies of the customer

1. In the case of non-performance of an obligation by the service provider, the customer
has, with the adaptations set out in this Article, the same remedies as are provided for
the buyer [...]

2. Without prejudice to paragraph 3, the customer's remedies are subject to a right of the

service provider to cure whether or not the customer is a consumer.
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3. In the case of incorrect installation under a consumer sales contract as referred to in
Article 101 the consumer's remedies are not subject to a right of the service provider to
cure.

[...]

5. Chapter 11 applies with the necessary adaptations, in particular: in relation to the right
of the service provider to cure, in contracts between a trader and a consumer, the

reasonable period under Article 109 (5) must not exceed 30 days][.]
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