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Stephen L. Nelson, The King's Wrongs and the Federal District Courts: Understanding the 151
Discretionary Function Exemption to the Federal Tort Claims Act, 51 S. TEX. L. REV. 259
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Jonathan R. Bruno, Immunity for “Discretionary” Functions: A Proposal to Amend the 152
Federal Tort Claims Act, 49 HARV. J. ON LEGIS. 411, 412, 449-450 (2012): “current doctrine
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the government's immunity from tort claims for discretionary functions is formidable. [...]
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“Congress should amend the FTCA to eliminate the discretionary function) 450 ‘ay2 ,0w 153
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.1142— 1141 /92,1 0”7 297 PR 11 "7 993 154
nyswIn N1°% 1913% X°71 °3 (exponential growth) N¥371yn 19773 113 ANIARY 727 YwnY T3 155
Eyal Zamir & Doron Teichman, Mathematics, Psychology, and Law: The X9 .2°29%W 2°571an
Legal Ramifications of the Exponential Growth Bias 6 (Heb. Univ. Jer. Legal Research Paper
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George L. Priest & Benjamin Klein, The Selection of Disputes for Litigation, 13 J. X1 7ann®
LEGAL. STUD. 1, 4 (1984): “the disputes selected for litigation (as opposed to settlement) will
.constitute neither a random nor a representative sample of the set of all disputes”

—_

56

373

¥ 1,«:.'4 ’Y}I. Cﬂ! f



2025-179W1N N DOVLOVYN NN YL

3 R¥1M1,77N9D71 PIN D 7Y PR 11 °p°N21,429% 1 41% X377 TINNT 219w 0DWH N°33
*P°N% TWRA 03 RIXM? 1001 017 o0n1 157.09m50773 o non 17nYea pnn 95%
79301 NIV 9P1D2 QYPBIVNTT PPPTIN *PPNN 319%™ ,MIMRI NI 2RI DYPDIVNT TR
DO173% DM NM IR MONIN IPnNT ox 03 DXRT oy 1583w YW 7972 2020 nwa
X177 19w ,>0DWNAT WL 727 719190 2¥2 X1 ¥ 272 ,77WD 0773037 QRN 1133 ,0°D07
POD YW 2%WH MY an NP3 NIPIWA T3 MY ANA 0°P0ID LOWMT PN TXI XN
159.177
Ipnnm NPNRD PPoR? CWIRY NOMUNR CPDHIRI IPnNa AYIALT NDO 7723
HW NP Yy YR 75 792 PR ,02INWH "W P2 PEYIIP AREMNI DX R 195 160,797
MNP (AN0I) WHW DA PEYNRI YW AMpRw o0 15w 0711 PN2°0R o
TI°12 >3 19N NPy YW WpaA NIPRIT AYDING Y INYDWR DR 03 RY MPONRA
P RY DPINRT NIA3 NXIDY VA2 NINDOA WAWIIW MWWRR Ipnnt nive?
WDOR LAWY AN NIINR DORXIN T T NP IV T 1203 7000137
O NAY VEWMT °N2 DX Y¥ID2 7221w XO7 (N0 PWPLW 0NI) W NPHTPR NNPrAW
N17DDY 73 IYBLI 125 AT WL NPT NIWI T3 NIYANY NWRANNT NI
WY1 ,NRT 70 101 mpubwna 7wYn MDWL 70 MWN NIRRT NPUdwHT
nMubna Yy 0»vbwn nY *and YW onyswn DR TINY 10°1 WK 00PONR 0MPAN
,PUDWMT N3N XY YN 19°1 PN 2N A Ny 2anab v X¥n1 162, n1uipw
Oy NI23nn 17 7372393 163, npuswn n1ya mnc: 7% oYX N1IDY D'V QWD (W
NIPINRT 095NY YA NIRRT NIR*2R 03 on» R %1 11D AW ¥ XTI 104.own
INRY) 07X NNWY MW MW 1P NIRRT YA1a WEnh ,N1NacE 1w bw

VIDW 0PIV NOIAR RPN MYpwn TIm DX 0191370 DD 1173 Y21y 23 Inhwin 1p 157
YW 23 MY WA DIPORNN 7025 %P0 73 1IX¥M 0w ,(2015) 810—809 ,769 T D*VBWA "HRIW
*P°N 29pn YN NwpaY 0 nT1/0%pnnIt op N 933 YN T YV 5o L60% M NV — NIIWD
.vBWNA N2 °2M3% PINM TIWD NAWIN ,35%5 ,37N7D

0PN 719°0 1DIR YW ,NI07YRID °1IN1 %Y 73 9721 . 116 W7 Y7 XKW 11777 DR IRI 7200 158
0’5071 0’27 ©’P°N W 3 97207 ,73%2 Y9 rn 1IN RIT 31% YW INIT D M1 9°30 noyna
1 7172 19 N0

VDWNT NI PR AN TINYY IN%17) 26 'PY ,149 WA VY MIRDT 11OMT IR LAPIT 7YY 159
.(”07 D°y°DI7 0°p N DA OPOID

.(2015) 676—675 ,671 71 DVOWM “NIIVT NIIRTT — *PDNR SVDWA IR~ PnT 2RI (1370 1117 160

.(M7owni) 142,131 7 07121 PP 7LINOIRI "VDWNT PN Y7 N1 R 161

Russell Smyth, Academic Writing and the Courts: A Quantitative Study of the Influence of 162
.Legal and Non-Legal Periodicals in the High Court, 17(2) U. TASMANIA L. REV. 164 (1999)

Chester A. Newland, Legal Periodicals and the United States Supreme Court, 7 U. KAN. L. 163
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the continuing process of fitting the law to the demands of society. It is commonly understood
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Works: The Missing Institutional Analysis, 53 WASHBURN L. J. 1, 6 (2013): “in effective
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Ariel Bendor & Sharon Yadin, Regulation and the Separation of Powers, 28 S. CAL. 187
INTERDISC. L.J. 357, 357 (2019): “The growth of the modern regulatory state has led to
substantial misalignment between constitutional separation of powers [...] agencies which are
.part of the executive branch often hold all three governmental functions”
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Jonathan B. Wiener & Alberto Alemanno, Comparing Regulatory Oversight Bodies “wn® 187 192
Across the Atlantic: The Office of Information and Regulatory Affairs in the US and the
Impact Assessment Board in the EU, in COMPARATIVE ADMINISTRATIVE LAW 309, 316
(Susan Rose-Ackerman & Peter Lindseth eds., 2011): “judicial review functions as a kind of
ROB, with the authority to reject regulatory decisions, though typically without the expertise
.and routine oversight role of an executive branch ROB”
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Lucas Bergkamp, State Liability for Failure to Control the COVID-19 Epidemic: 209
International and Dutch Law, 11 EUR. J. RISK REG. 343, 349 (2020): “The Dutch
government’s response to the COVID-19 epidemic has been inadequate in many respects.
Consequently, under Dutch tort law, the state of The Netherlands may be liable for damage
.caused by these omissions”
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Reeve Bull & Jerry Ellig, Judicial Review of Regulatory Impact Analysis: Why Not the Best? 293
7m0 7Y pDnaR NN aRmen J(Mercatus Working Paper, 2017), https://bit.ly/30h1SAK
,OW X7 NP AR 30 0 am  RIA-T nIIpyY N°130 NIXIRA 0»973n7 VBWMI N3 10NN
“the court would examine the evidence on the record and determine whether the ) 83 ’nya
98 /MY ,0W X1 NIPV?IPHO NPRI NP°0D? WK .(agency used the best available information”
“Engaging in speculation. Summary assertions unsubstantiated by any evidence in the record )
.(are insufficient to support an agency’s conclusions”
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“judicial oversight [...] may ) 3 'm¥2,220 W’ 2°¥% ,Alemanno X7 7?0R0IP” 1DIRI XN
.(also address the risk that IA will be performed ‘cosmetically’ by policy makers”
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Bridget C. X1, (Benefit-Cost Analysis) n?¥In"n1%y mIn*1 Yy n°0ID°W NIIp°2 1273 17 MIvw? 298
E. Dooling, An OIRA Rule on Rules, REGUL. STUD. CENTER 1, 3 (2019): “when courts probe
an agency’s benefit-cost analysis they should be able to draw upon the toolkit that the
.executive branch has assembled”
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Elbert R. De Jong et al., Judge-Made Risk Regulation and Tort Law: An Introduction, 9 EUR. 302
.J. RISK REG. 6 (2018)

“In other words, the concept of judge-made risk regulation indicates that a civil ) 6 ‘72¥2 ,0w 303
Elbert R. De Jong, Tort 03 X7 .(judge in a certain way also operates as a ‘semi-regulator’”
Law and Judicial Risk Regulation: Bipolar and Multipolar Risk Reasoning in Light of Tort
.(De Jong, Tort Law :7271%) Law’s Regulatory Effects, 9 EUR. J. RISK REG. 14, 15 (2018)

.9/my3,302 w771 2°¥Y ,De Jong et al. ; 16 'my2 ,0w IRT 304

Marc A. Loth, The Civil Court as Risk Regulator: The Issue of its Legitimacy, 9 EUR. J. RISK 305
.REG. 66, 74-75 (2018)

Rb. Den Haag 24 juni 2015, AB 2015, 336 m. nt. Ch.W. Backes (Urgenda/Het ministerie van 306
JInfrastructuur en Milieu) (Neth.)

“the ) 4.22 "0D2,QW ,0°115°077 237771 AWM H¥ DDIAMT LOWMAT N2 PIN*1 NX 03 IR .5.1 /03 ,0W 307
court concludes that in view of risk management and from scientific considerations, there is a
.(strong preference for the 450 scenario, as the risks are much higher with a 500 scenario”
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Hof Den Haag 9 oktober 2018, AB 2018, 417 m. nt. G.A. van der Veen en Ch.W. Backes 308
.(Urgenda/Het ministerie van Infrastructuur en Milieu) (Neth.)

Reid Hastie & W. Kip Viscusi, What Juries Can’t Do Well: The Jury’s Performance as a Risk 309
.Manager, 40 ARrIz. L. REV. 901 (1998)

.(2014) 118,79 ©> LVOWAT 7>LDWNT TN 5y 2PXR77 7I0IRD ORI T 2% 310

Maria Lee, The Sources and Challenges of Norm Generation in Tort Law, 9 EUR. J. RISK 311
REG. 34, 46 (2018): “The malleability of open-ended, rhetorically fact-based, standards like
.the reasonable person can be a significant advantage”

7Y”322 Ap°0RM PRI 1T 207°%Wn IR DAXRIND” 3P 5211 DWRT LR ,5VIF TR 312
.(2021) 713 1 D°vOWN

.163 '092,88 W”71 7YY AP 1 313

nnnA NIRRT NIRRT DR N9V X7 AXIDI MIYY”) 10 ‘BYA ,46 WA VY 720X 07 PP 314
.(’”i'l’:#b']ﬂ’ — VDWMIR *NA T

“some authors see in the failure of courts to ) 18 'n¥2,303 W”11 2°¥% ,De Jong, Tort Law X7 315
deal with the hazard of the industrial revolution, an explanation for the rise of the regulatory
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NRW 072 2NMR 01377 PNVZIAIT NIWIAN N 20 DRT DWW TY INIKR 377
Q°DIWN LOWNTT *NA AW ,NPT1 V?2N NIA0MI (ex-post) TAV*TA NWYI 71PN MWK
XX 7 7722102 pOY 27 *MIPR P (hindsight bias) 7IwYH INRY AN YW 7P0AY
951X 070 LOWN "NV ARI,PRTI NIYANI PPV 0P LT NWAINA? YW °d
°> IR¥M PR LT AR W X2 319 anyown oy TTImvNAY TIRD o'wpnn o ,anIX
T PO .OMIAR DWIRD NPVINP NIPVAY NIND D’DWN DNYY MIXI? 7701 DWIRY
DIonn” °Yva DWIR 5 R¥MI 320, (blind spot bias) 7MY DNOT NPLI” NI
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Edward L. Glaeser & Andrei Shleifer, The Rise of the Regulatory State, X7 72n77Y .(state”
MVBWYNT MIPPINAN DX AD°2NT 17127 NIIR T XN ow) 41 J. ECoN. LIT. 401 (2003)
.(H’Y'ﬂlﬂ myxnRa

“the bipolar procedural framework of tort law ) 33 'm¥2,303 w” 11 ©°¥% ,De Jong, Tort Law X1 316
potentially limits the courts’ possibilities to assess regulatory concerns and hence to engage in
.(risk regulation”

.23—22’nya,aw 317

.28 '12y2,0W 318

Jeffrey J. Rachlinski, A Positive Psychological Theory of Judging in Hindsight, 65(2) U. CHI. 319
L.REV. 571, 591 (1998): “Judgments made under objective standards, such as a determination
“Many ) 573 'nvy2 ,0w IX7 19 .of negligence in tort, invite the hindsight bias's influence”
judicial opinions explicitly recognize the prejudicial aspect of judging in hindsight, but the
.(influence of the hindsight bias is difficult to avoid”

Irene Scopelliti et al., Bias Blind Spot: Structure, Measurement, and Consequences, 61 320
MGMT. SCI. 2468 (2015)

Richard F. West, Russell J. Meserve & Keith E. Stanovich, Cognitive Sophistication Does 187 321
1n1 ow ,Not Attenuate the Bias Blind Spot, 103 J. PERS. & SOC. PSYCHOL. 506 (2012)
595 7772 737237 (“cognitive sophistication”) 7°2°0°INpP 012007 °T77) VIR o°vITIVOY ekalralan]
thinking ) 72°wn NYLN ,TRINHUIR Ywnh ,(cognitive ability) 2P n%15° : 07w NIYYHR2
721 p2rn TI’E'?"HP 0™ 07T NYAIR 952 5 XXM .MIND WRIA 72°WnR Ywnd ,(dispositions
.(511 'ny2,0w) “more cognitively sophisticated participants showed larger bias b-lind spots”

.(3)6'0D2,110 W Doyh ,IRPAD 7Y 322
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“judicial references to IA may counter the natural) 19 ’»ya ,220 w”7 ¥% ,Alemanno 323
tendency of judges to apply a predominantly intuitive rationale in judicial review and promote
.(a more rational-based approach to adjudication”
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Reeve T. Bull & Jerry Ellig, Statutory Rulemaking Considerations and Judicial “wn® X1 329
Review of Regulatory Impact Analysis, 70 ADMIN. L. REV. 873, 884 (2018): “courts have also
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