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functionally indigent will be totally ‘deterred’ (if such an odd use of the word is
allowable); and the in-between will be deterred to an extent. Modest, flat fees make no
dependable contribution to dissuading the affluent from theoretical or extortionate
litigation; but they can make it absolutely impossible for the indigent to litigate in good
faith. ‘Deterrence’, in any acceptable sense of that term, can be depended upon to
operate only on that group of citizens to whom, say, fifty dollars will seem neither a
prohibitive sum nor, on the other hand, a trifling amount to pay for the privilege of
53 'mva,19 w7 v Trial Lawyers Association 171y nx 1x1 7y .(demanding one’s rights”
~Litigants with ample resources will not be denied access to the superior courts by )
hearing fees. Even litigants with modest resources are often capable of arranging their

finances so that, with reasonable sacrifices, they may access the courts”)
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enough resources to pay the filing fee but are just too poor to throw the money away on
a losing cause. The majority of the population can easily afford to pay the filing fee and
are unlikely to be deterred from harassing the Court with a frivolous suit simply because
they are required to pay a modest filing fee. It is only the indigent who will be
effectively deterred from coming to court with a questionable cause”); Note, A First
Amendment Right of Access to the Courts for Indigents, 82 YALE L. J. 1055, 1065 (1972-
1973) (“The fee may deter only the poor from bringing unmeritorious suits; more
.prosperous litigants may willingly pay nominal fees to bring even frivolous actions”)
Lester Brickman, Of Arterial Passageways Through the Legal Process: The Right to
Universal Access to Courts and Lawyering Service, 48 N.Y.U. L. REV. 595, 639 (1973)
(“Those aftlicted with legal poverty are likely to be dissuaded from raising any claim,
meritorious or frivolous, while the affluent are unlikely to find the filing fee a deterrent
the ) 293 Ty ,95 mwna »y2 Kreppel nx 1x1 71y .to asserting claims of dubious merit”)
filing fee does not merely deter frivolous suits by the poor — it effectively precludes the
nstitution of any suit by an indigent too poor to pay the fee whether the litigation is
frivolous or not’)
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Tom R. Tyler, What Is Procedural Justice? Criteria Used by Citizens to Assess the
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Frank I. Michelman, 7he Supreme Court and Litigation Access Fees: The Right to
.Protect One’s Right — Part I, 1973 DUKE L.J. 1153, 1173-1175 (1973)

R (UNISON) v Lord Chancellor (20171 UKSC 51, at p. 29 (the right of access to
justice... is not restricted to the ability to bring claims which are successful. Many
people, even if their claims ultimately fail, nevertheless have arguable claims which
.294 'mya,95 w7 2y Kreppel nx 11 71y .they have a right to present for adjudication”)
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about such a pipsqueak issue as court access fees? After all, the practical importance of
the fees is probably small. The number of persons who are genuinely excluded by the
fees —who cannot pay them without foregoing life’s necessities — may not be great. And
even as to those persons, the fee problem is partially obviated in the federal and many
state judicial systems by a more-or-less generously administered in forma pauperis
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