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AND REGULATORY POLICY: IMPROVING THE GOVERNANCE OF RISK 133, 135 (OECD
.2010)
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“RIA should be fully integrated with other regulatory :(OECD, Best Practice :1711%)
management tools and should be implemented in the context of the Regulatory
.Governance Cycle”
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Elizabeth Fisher, Risk Regulatory Concepts and 181 ,0°115°0 111 N73012 *D7¥D01 W8P
the Law, in RISK AND REGULATORY POLICY: IMPROVING THE GOVERNANCE OF RISK
45, 51 (OECD 2010): “The significance of this shift is that the goal of regulators is now
.more specifically defined than in the past”
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OF REGULATION 302, 327-335 (Robert Baldwin, Martin Cave & Martin Lodge eds.,
Gregory Bounds, Challenges to Designing Regulatory Policy Frameworks to ;2010)
Manage Risks, in RISK AND REGULATORY POLICY: IMPROVING THE GOVERNANCE OF
RIsSK 15, 28 (OECD 2010): “it can assist in providing defensible rationale for decision
making, that can withstand external challenge from the courts, or potentially the
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DDA N™M2A7T MIXIX NI Pw NINDEAn MY w Y *onx Ipnn ¥1(2010) (Nelson)
PPw 20 YW ninn nbrwa o773 (Summary Judgment) Ixpn PYna 7
190IDNM 2007 NIWY IY 1946 NIWH INIW NIWHYAT 760-2 TpRNT PRna NI
9272 MIWLR A22pNT MWYAAAN 74.08%-2 ,pnni 0% .LexisNexis y1omi1 1axma
T3 AWNAW NPT AYANT N0 INYRYAY IXIPN T POD NN DY 3w 20
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DXMIXM XIT NI NIZIRI NI 2W DPINRT 09DRW TIMDY 773 717 YW1 07 7D
nmwan v (Sovereign Immunity) mna* miron? wpd 77 2211 N2
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NTINX :2018 PN 14—13 ,18-73 AYMA-0° 039 NIR™IT NTITHI NIRMIT AW PpRY BRI 11907
https: //bit.ly/3INXEUYy (2018) 26—24 271911979 ny — moy1gpn

(7.4.2018) TheMarker ~2»%’s oapnw 72°071 an D1Dv3a SwIna xoMA”7 TP oM
.https: //bit.lys3Poak2j

Stephen L. Nelson, 7he King’s Wrongs and the Federal District Courts:
Understanding the Discretionary Function Exemption to the Federal Tort Claims Act,
.51 S. TEX. L. REV. 259 (2009)

Jonathan R. Bruno, /mmunity for “Discretionary” Functions: A Proposal to Amend
the Federal Tort Claims Act, 49 HARV. J. ON LEGIS. 411, 412, 449—450 (2012): “current
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doctrine the government’s immunity from tort claims for discretionary functions is
formidable. [...] Many potentially meritorious claims against the government,
including claims in which a federal official’s carelessness can be proved, are now
denied adjudication on the merits, in keeping with the United States’ retained
.immunity for discretionary functions”

“Congress should amend the FTCA to eliminate the discretionary ) 450 'nva ,ow
.(function exception, replacing it with a more modest exception”

.1142— 1141 /092,107 299,113 0177 7903

nyswn nraY A213° x°1 °3 (Exponential Growth) n»s™ym A% 171wa Aannx? 1m2m YwaY 1o
Eyal Zamir & Doron Teichman, Mathematics, Psychology, and Law: 11 .01w on73n
The Legal Ramifications of the Exponential Growth Bias ¢ (Heb. Univ. Jer. Legal
Research Paper No. 21-11, Oct. 5, 2021), https: //ssrn.com/abstract=3804329: “in the real
world, processes of growth and decline are typically affected by multiple factors, and
.therefore, often cannot be described by a simple mathematical function”
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George L. Priest & Benjamin Klein, 7he Selection of Disputes for Ix1 ,7amn®
Litigation, 13 J. LEGAL. STUD. 1, 4 (1984): “the disputes selected for litigation (as
opposed to settlement) will constitute neither a random nor a representative sample of
.the set of all disputes”

7HRIW 2 PVID W 0PIV NIIWA? TR0 NIPpWH TI1 DR 0191270 YD 1123 Y21y, Dan-bwin 1p
N — MWD YW 123 MW D°DRNM 17N PPN 73 PN oW ,(2015) 810—809 ,769 1 DVDWH
nawm ,35%-3 ,77N%D PN 27pn ¥2IN Nwpa? 0NT1/0°pRnIn 2R ni 232 vyPd 71 2V A0 ,60%-1
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Russell Smyth, Academic Writing and the Courts: A Quantitative Study of the
Influence of Legal and Non-Legal Periodicals in the High Court, 17(2) U. TASMANIA
.L.REV. 164 (1999)

Chester A. Newland, Legal Periodicals and the United States Supreme Court, 7 U.
KAN. L. REV. 477, 477 (1959): “Today, their critical role seems to be an almost
inevitable element in the continuing process of fitting the law to the demands of
society. It is commonly understood that legal counsel and judges regularly turn to the
.reviews as sources of information and analysis of legal problems”

“this quantitative summary shows in broad outline the growth in) 488 'mya ,ow
.(influence of legal periodicals in the judicial process”

9195% 121 MaRm SR T9ORY 0PDYRA NUWNR P17) 34 'BYA 74 WO VY L7 TRT VATIRD R
26.4.22 0172 133 INR NI QY *NIIWW N72M 13 13 (701NN VDWHT *NA NP°0D 23 NX NNV w3
ANIN2 72777 1w ,73RAY NIV NPAAN 0PIINNY D1YWR VWM N3 A MVYAAA PHW X *3 *7 70m]
YW 177 °p0D DX NIPNY WA 1°ava? 17 N3N AYA7 2000 NIW (»Y .OWAT N2 YW Nwmnm N3Ivn
PR MIXIY YW NTPISL MLPNT 03 2009 NIW nY 3 %7 9011 TV 121 KD TN 017wR MRSy
2131 738n% N2V

~studying reported decisions is still a) 286 ‘mya ,151 w”n »y> Nelson x7 7m17 Nwvb
valuable exercise because of the influence they exert on the legal, judicial, and
.(academic communities”
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Sidney A. Shapiro, Why Administrative Law Misunderstands How %wn% 1
Government Works: The Missing Institutional Analysis, 53 WASHBURN L. J. 1, 6
(2013): “in effective institutions the sanctioning and enforcement processes are built
into the structures themselves [...] rather than requiring an external enforcement
.mechanism”
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Ariel Bendor & Sharon Yadin, Regulation and the Separation of Powers, 28 S. CAL.
INTERDISC. L.J. 357, 357 (2019): “The growth of the modern regulatory state has led to
substantial misalignment between constitutional separation of powers [...] agencies
.which are part of the executive branch often hold all three governmental functions”
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Jonathan B. Wiener & Alberto Alemanno, Comparing Regulatory Oversight 2wn% %1
Bodies Across the Atlantic: The Office of Information and Regulatory Affairs in the
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LAW 309, 316 (Susan Rose-Ackerman & Peter Lindseth eds., 2011): “judicial review
functions as a kind of ROB, with the authority to reject regulatory decisions, though
typically without the expertise and routine oversight role of an executive branch
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Lucas Bergkamp, State Liability for Failure to Control the COVID-19 Epidemic:
International and Dutch Law, 11 EUR. J. RISK REG. 343, 349 (2020): “The Dutch
government’s response to the COVID-19 epidemic has been inadequate in many
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Reeve Bull & Jerry Ellig, Judicial Review of Regulatory Impact Analysis: Why Not
N ™pnX NN InRn . the Bestz (Mercatus Working Paper, 2017), https: //bit.ly/30h1SAK
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C. E. Dooling, An OIRA Rule on Rules, REGUL. STUD. CENTER 1, 3 (2019): “when
courts probe an agency’s benefit-cost analysis they should be able to draw upon the
.toolkit that the executive branch has assembled”
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Elbert R. De Jong et al., Judge-Made Risk Regulation and Tort Law: An Introduction,
.9 EUR. J. RISK REG. 6 (2018)
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“In other words, the concept of judge-made risk regulation indicates that a ) 6 ‘nva ,ow
Elbert R. De o3 1 .(civil judge in a certain way also operates as a ‘semi-regulator’”
Jong, Tort Law and Judicial Risk Regulation: Bipolar and Multipolar Risk Reasoning
De :19n%) in Light of Tort Law’s Regulatory Effects, 9 EUR. J. RISK REG. 14, 15 (2018)
.Jong, Tort Law

.9 'nya,302 w7n »yY ,De Jong et al. ; 16 'nva ,0w X7

Marc A. Loth, The Civil Court as Risk Regulator: The Issue of its Legitimacy, 9 EUR.
J.RISK REG. 66, 74—75 (2018)

Rb. Den Haag 24 juni 2015, AB 2015, 336 m. nt. Ch.W. Backes (Urgenda/Het ministerie
.van Infrastructuur en Milieu) (Neth.)

“the ) 4.22 'opa ,0W ,0°115°077 211 AW HY DOIANT LDWMT N2 PIN?I NX O3 NI .5.1 'ODA , QW
court concludes that in view of risk management and from scientific considerations,
there is a strong preference for the 450 scenario, as the risks are much higher with a 500
.(scenario”

Hof Den Haag 9 oktober 2018, AB 2018, 417 m. nt. G.A. van der Veen en Ch.W. Backes
.(Urgendas/Het ministerie van Infrastructuur en Milieu) (Neth.)

Reid Hastie & W. Kip Viscusi, What Juries Can’t Do Well: The Jury’s Performance as
.a Risk Manager, 40 ARIZ. L. REV. 901 (1998)
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Maria Lee, The Sources and Challenges of Norm Generation in Tort Law, 9 EUR. J.
RISK REG. 34, 46 (2018): “The malleability of open-ended, rhetorically fact-based,
.standards like the reasonable person can be a significant advantage”
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“some authors see in the failure of courts ) 18 'nva,303 w”n »v7 ,De Jong, Tort Law x1
to deal with the hazard of the industrial revolution, an explanation for the rise of the
Edward L. Glaeser & Andrei Shleifer, The Rise of the 1x1 ,nann% (regulatory state”
NIINAR DR 797917 N30 NIXIR X030 330 ow) Regulatory State, 41 J. ECON. LIT. 401 (2003)
L(FP¥9137 NIYENRI NPLDWHT

“the bipolar procedural framework of tort ) 33 ‘»va,303 w”nn »v% ,De Jong, 7ort Lawx1
law potentially limits the courts’ possibilities to assess regulatory concerns and hence
.(to engage in risk regulation”
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Jeffrey J. Rachlinski, A Positive Psychological Theory of Judging in Hindsight, 65(2)
U. CHL L. REV. 571, 591 (1998): “Judgments made under objective standards, such as a
,aw X1 15 .determination of negligence in tort, invite the hindsight bias’s influence”
“Many judicial opinions explicitly recognize the prejudicial aspect of ) 573 'mya
.(udging in hindsight, but the influence of the hindsight bias is difficult to avoid”

Irene Scopelliti et al., Bias Blind Spot: Structure, Measurement, and Consequences, 61
.MGMT. SCL 2468 (2015)

Richard F. West, Russell J. Meserve & Keith E. Stanovich, Cognitive x1
Sophistication Does Not Attenuate the Bias Blind Spot, 103 J. PERS. & SOC. PSYCHOL.
Cognitive 7y 72w 1mp 0IDAN” T AYIIR DWITIVOY ©IPINT NI QW ,506 (2012)
bwnb (cognitive ability) n"2°v1a1p nv13° ;0w nIvxmRa Y95 7772 T30 (7sophistication
nyaIx %33 75 X¥M1.MND w12 72°wn Ywnb (thinking dispositions) 72°wn nyon ,310o0rR
more cognitively sophisticated participants showed » 921 n»arn x%1p An»n o700
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“judicial references to IA may counter the natural ) 19 'nya ,220 w”n »°y% ,Alemanno
tendency of judges to apply a predominantly intuitive rationale in judicial review and
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Reeve T. Bull & Jerry Ellig, Statutory Rulemaking Considerations and %wn% x7
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