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In theory the AG could bring proceedings in his role as
guardian of the public interest against a government
department. In practice he has never done so0.?
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The AG, although he occasionally applies for prerogative
orders against public authorities that do not form part of
central government, in practice never does so against
government departments.
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AG-nw %157 ,3n9 77 1a0% 2pn axeop wap ar X0 AG-71 nnns .01p0ha1p9
40313y HWINT DX 03 RYX YWINT NPT DR P XY 90000 aRw?

DIMIX NPWNANT YW 13ID°7 7127 37N KIT NI YTINAW 1737Y RIDR 9P
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IR NIVMDA NIRNMT MION X NIDINM 1Y 7IPR MO AR (YR N127Y)
3% 20311 RIAW NI YWk X911 03w MRY 22393 RO ANWRIT ININKI
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[The AQG] is an attorney for the Governor and he is an
attorney for vindicating wrongs against the collective
citizens of the State. Allowing the AG to bring an action
against the Governor when there is the possibility that the
Governor is acting illegally is consistent with the duties of
this dual role. [...] [Tthe AG has the authority to sue the
Governor [...] when it is necessary for the enforcement of
the laws of the State, the preservation of order, and the
protection of public rights.

Y2 VAN 37°%H I ,0%P°02197 7 1T1IPA "0 AG-11 van nInx nwana
*555 nXI 7a%»5 DMLY NI DX 117 AG-1 00 mvw wn 2. AG-1 DR T7ID)

7 NR¥M 2021-2 .0137 N3O 17 023ani AG-m Jwni (73w 0T 15 TNRY™I "npTa 2008-2
L9RD NI

AG-71 172w MIrTma nTITMENT 43 TINN 16-2 Ywnn mwn Yy AG-1 7703 2012-% 2009 772
Appointing State Attorneys General: Evaluating the Unbundled 7 2737 »13 9023
W“naw ,0»nrn AGs 136 (naw “pnn State Executive, 127 HARV. L. REV. 973, 983 (2014)
IR 977D URIDA ANAD? IR PWINT NIWN? NITAYIN INRT BN 54% 3 KM ,2003-2 1988 12 110
Colin Provost, When is AG Short for Aspiring Governor? Ambition and Policy
-2 .Making Dynamics in the Office of State Attorney General, 40 PUBLIUS 597 (2009)
.AG-71 7°ppn2 72¥2 177°5 1507 YWINT 173w MIPTH yaw *NXRENI "NpTa 2021

William P. Marshall, Break Up the Presidency? Governors, State Attorneys 2wn% 1x1
.General, and Lessons from the Divided Executive, 115 YALE L.J. 2446, 2453 (2006)
State ex rel Condon v. Hodges, 562 S.E.2d 623, 627628 (S.C. 2002)
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PuIp YW C3p2221977) AG-71.7°9R 197157 NYA 7173 NI 10T APTHAN ARRN
WA AYANT NPTt XY 1R AR MIRMAW 7IY02 YW DR ¥an M08 oyun
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-3 — MY X ,5WINT NNASY 0191 12w Y 7Y AG-3 1M¥Y3 171°3 2020-2 Yanw
217921077 YW DR IR Yanw "vIpInTt AG-n 1 — 2016

nx Ppn? AG- n1Pnn JPRW N1PTH 03 W21, TOR IPR 0137 NIXIR 2am2 177
1981-2 prn ,5wnY ,1°1119°%p YW 1YY LDWN N2 .1PYY 1A RIT 2312w NN
6.0 Ty APnn 79907 DR ¥ap 7931,5wInn I3 M%7 awa vt AG-nw nyan
,PI12 713012 I0YT2 MPYIDn nwn 33702 AG-71 %Y nipd? 1R 0ImIR °3 vap 1277 pod
XI7 JNIR $72N07 ORWI IR KNI INTHYD NI 7I0Y VIPIY RWI IR RIT IR
NWIY MR 72 221y R ¥oponY 1Py AG-nw wrIn AR pRInmi 03 5o
SROT ©2PID NAIVY NIIWIT AIX1H WIIBY 17 PN 1971, 7120%80

-2 W AR PRI 71960-2 717 7IpON? YA AR [1YYR LDWHNI N2
AG-71 n15n02 H95 NN PR D727 MIZIRD MIPINT OV 1IN ANTIR 46,2020
Yap vOWNI N2 .MM PINT *D? 1% NNPIAT AR P71 RYXR 22PN vBwni mon
3PN RIMW MW PV P90y oxwa R AG-1 nMI0I0V0 NIDND YRR D RIDR
NIPYID 1AWS 2993 *NX DIVPR W NIMWIT DR ¥IANY ORWI PR X3 ,029PIDD
:2020-2 LOWNT N2 DOV D1 .773 RYW NYTY

[The law] does not provide the AG with authority to right
constitutional wrongs committed by state officials and
agencies.*

D°DIVXM ,NRT NN MIPINA IN¥Ya abwnni nrk vain AG-1 onaw ompni
YIN1 ,APWn ANW TTRY PID ,0IR MY 0°2°972 A3%% 2701 K17 0maw YK
TINWH 79X 3% NPIDW 721307 001187 53 023797 P IR ANRID 0707 VIPITNH

.People ex rel Salazar v. Davidson, 79 P.3d 1221 (Colo. 2003)

.W.O. v. Beshear, 459 F. Supp. 3d 833 (E.D. Ky. 2020)

.Commonwealth ex rel Andy Beshear v. Matthew Bevin, 498 S.W.3d 355 (Ky. 2016)
s1p°92197 71 AG-n1 People ex rel Deukmejian v. Brown, 624 P.2d 1206 (Cal. 1981)
Swinn nnns? wmxyva a1 (Deukmejian) AG-,00m°% S0 1T Ywinm

.Ariz. State Land Dep’t v. McFate, 348 P.2d 912 (Ariz. 1960)

State ex rel Brnovich v. Ariz. Bd. of Regents, 476 P.3d 307 (Ariz. 2020)

.312'nya, 0w

,»with striking frequency” nwnann o°%wn% AGs 172 nPnpIn NN ¥ 7% 0 IIYRT IX
Michael Signer, Constitutional Crisis in the Commonwealth: Resolving the X1
.Conflict between Governors and Attorneys General, 41 U. RICH. L. REV. 43, 51 (2006)
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UMY ORWI RIW 9277 WIPD PR I Y xwn AG-n ox Dy nxy
TPWRNR DA 03790 R¥MIA PR LNV CNYTW Y53 NN PIvnY avwnnan
92yn %W Y 2pID b 1Y @YAINT DN 17 NOPMIMI [NANAYH YN T NPYad
1% 7191 RANW NPLIDPW XTIV K¥MON OR *IPDION ,7Y PINH IR N7 NIRIRA ,0°0
WK 7R

0°27 Y¥I1D3 07077 2MXY 1M APINY 17 ,MWANA DY L33 muany e
D3N OIWY ,WRIM 132NN VIR XIT IVIAVMT ,PINA JAYNT IAR 0TI I PIX)
P37 IR 1IND

PIN2 1399171 1707 (1)

"2 annn AG-7 7w (wnn o1d) NYNT MIPINT Oy 12ya 7Nl 701397010
225 M8 Y AG-a nR AW Cnpan Ppen Yapni 1978-2 o7IR LSwinn
AG-11 739 ,72°0% /15w 777 19% 0TpWw v YPIDT DR NARA TR 2w ,MIIH7
AN5wnnY YwIn W onwn RTw [0 ©OPpID X2 ,M0XN YW 1w INTWH Tww
General — wn mIwn XWI 1113 AO1127,7pIN2 IR XN¥Y AG 1113 1980-1 pIn
RINR N7 AG-11 3Louownn 13y wawn Ywnt »10a nnnenn — Counsel (GC)
o7 0T IMXYA IR AIRMD 2907 XIT ORW WNDRI YR PINT QNI ,A2WHNT X1
n1% 101 77272 *RWI YW 03 PN ¥a1p 7w S2.GC-1 071 921 AR IR 00,778
GC-n nx Proa? nbwnnn 1x»n WL Wwpatt P Pra ansa AG-?
21 1R 27N GC-i1 pX PnoaY *RwY Ry Ywinn ,270m AG-1 ox amipna
nRI 2wInn nx 3x% xo0 GC-71 n2n > wdna yaip pInm ,NIoTa X7 1T N12IYN5
53.1Y¥an NI WRID 190 Q200K

7VDWH” IV NRT PR I OX 03 NP2 ¥12p2 AG-1 20 11872 pIvl Py wipn *3 52017 X7
(76—75 ,51—50 "Dy , V)

bw pnn o3 71 pIpa 2a%wnn ,Commonwealth Attorneys Act 1980, Pa. Laws 950
.71 P.S. (Unconsolidated Statutes) § § 732-101—732-506 : 71°327°010

“[The General Counsel] shall: [...] (6) Initiate appropriate :(732-301 02 ,0w) PIN7A WY 7
proceedings or defend the Commonwealth or any executive agency when an action or
matter has been referred to the AG and the AG refuses or fails to initiate appropriate
proceedings or defend the Commonwealth or executive agency. (7) Represent the
.Governor or the executive agency if the AG has initiated litigation against him or it”
“Such intervention shall be a matter of right and when :(732-303 ‘02 ,0w) pIna WY 1
exercised, confer upon the General Counsel the obligation to represent the Governor
.and his interests as Chief Executive Officer”
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will afford maximum protection to the public interest as
well as afford complete legal representation to the various
state agencies.*®

L% VIR (3)
NXPH 1RA MR P2 ATIDA TIANT (FRPIAR 0172 197) NPP0IPLIIRPR ADIPRA
ayann Yy Ippws (OMRA (Pwor») ministére public-n npI¥a LArINd
NIYYPID XPR IPRW 79171 ,07A7IR 0237972 PNXT 0IVIRT AIX” LY 191 P von
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P77 R 5170 9P ROR PR IARD CNIANI 211 013N, (2P NNN-DPAIIR

OGC and the Commonwealth : General Counsel- 1nx2 77371 93pa 73077 DX 03 X7
Attorneys Act, OFF. GEN. COUNS. (last visited July 3, 2022), https: //bit.ly/3nBVYze
State ex rel Allain v. Miss. Pub. Serv. Com., 418 So. 2d 779 (Miss. 1982)

.784 'nya ,ow

Pieter Verrest, The French “wn“ 1 ,0°2°%02 ,ministére public-n Yw »p>va 177poN?
ypoen? ; Public Prosecution Service, 8 EUR. J. CRIM. L. &. CRIM. JUST. 210 (2000)
Mauro Cappelletti, Governmental and 7112 1X1 " 12787 DIWPKRA [¥n? , 070X %3771
Private Advocates for the Public Interest in Civil Litigation: A Comparative Study, 73
.69 w72 127% n1pni 191, MICH. L. REV. 793, 800—816 (1975)
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Yy .(np7x3) ECONOMIE.GOUV.FR (last visited July 3, 2022), https://bit.ly/30Y Snqp
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Ottavio Campanella, The [ltalian Legal Profession, 19 J. LEGAL PROF. 59, 70— Ywn% X1
“while the Pubblico Ministero is >3 (271 w772 ,aw) 1’8 12nn7 .71, 83—84 (1994-1995)
concerned with the collective public interest of the State, the Avvocatura dello Stato
37,0 NPT YL ,NnR 0°9°ma .is concerned with the State’s private interests”
.77 NYY21 UDWM NPWORD AXTHN DR MW7 NI MR DX 310 PRI

Ley 50/1981, ) 1momn pinn 191 (Constitucion Espafiola, 1978) 100 npin 124 7Pvo X1
AGENCIA ESTATAL BOLETIN OFICIAL DEL ;(Estatuto Organico del Ministerio Fiscal
.(7780 YW *nwn vy Inx) ESTADO www.boe.es

.Funciones, ABOGACIA DEL ESTADO (last visited July 3, 2022), https: //bit.ly/3anwypls
.(@w 155 w”i) 829-828 ,807—801 'nya,57 w7 »y2 Cappelletti 7117°2 %7

Jacqueline Hodgson & Lauréne Soubise, Prosecution in France, in 1131 181 137y 1772
,57 w3 2 Verrest ; OXFORD HANDBOOKS ONLINE (2016), https://bit.ly/3aNTsLdT
.225-222,212-211 "y3

.PETER HERZOG, CIVIL PROCEDURE IN FRANCE 121, 124—136 (1967) wn" X1
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The Ministére public is too much of a judge [...] This
unsuitability for partisan advocacy has become so
accentuated and officially recognized that — contrary to his
historical origins — as a rule the Ministére public does not
serve as an attorney for the state, or for other public entities
[...] these entities are represented in court by a normal
attorney. The same is true for countries other than France.
In Italy and Spain, for instance, that task has been entrusted
to a special body of state attorneys (Avvocati dello Stato,
Abogados del Estado) entirely separate from the office of
the Ministére public.
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YINIYIN YN .3
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Mitchel de S.-O.-I'E. o3 381 .(13p»a 0°213wn o»1nom) 808 ‘mya ,57 wn 22y ,Cappelletti
Lasser, Judicial (Self-) Portraits: Judicial Discourse in the French Legal System, 104
YALE L.J. 1325, 1355 (1995)

.aw ,Lasser

my3a,64 w7 22y ,HERZOG 181 .71 17 120D 2y 771957 ,0°1°0p NHWH ,PIa°R PRIV 21072 73
Code de procédure civile ) *noIxa nPmIRT AMIXMDA P2 NPLINZIT NIRVIFT 791,123
.({C.P.C [Civil Procedure Codej art. 421—429 (Fr.)
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agency. We emphasize that when a statute confers a right
upon the AG to represent an agency, it imposes a corollary
duty, and the agency has every right to expect the same
diligent and faithful representation as any other “client”.%*
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[Tihe AG urges his claim of total dominion over litigation
is in no way dictatorial because the courts alone make final
decisions. We are unpersuaded. The AG claims the right to
decide which cases will be prosecuted or defended and
which cases will or will not be appealed. He claims the
right to present or not to present various issues, arguments
and considerations. No court can make final decisions of
cases and issues not brought before it. [...] To accord the
AG the power he claims would leave all branches and
agencies of government deprived of access to the court
except by his grace and with his consent. In a most
fundamental sense such departments and agencies would
thereby exist and ultimately function only through him. We
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believe and hold the AG possesses no such dominion or
power.
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OF THE UNITED STATES 1-8 (1968); Griffin B. Bell, The Federal Government's Chief
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[Tihe function of decision whether and in what manner to
prosecute, or to defend, or to compromise, or to appeal, or
to abandon prosecution or defense, now exercised by any
agency or officer, is transferred to the Department of
Justice.
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Neal Devins, Government Lawyers and the New Deal, 96 COLUM. L. REV. 237, 257
(1996)

.Executive Order No. 6166 § 5 (June 10, 1933), reprinted in 5 U.S.C. § 901 Notes
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[Tihere has been a continuing effort by AGs to centralize
responsibility for all government litigation in [the
Department of] Justice, a continuing effort by many
agencies to escape from that control with respect to civil
litigation, and a practice by Congress of accepting the
positions of the AGs in principle and then cutting them to
pieces by exceptions.'*
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28 U.S.C.516  Conduct of litigation reserved to
department of justice

James R. Harvey 111, Loyalty in Government Litigation: Department Y3x 2wn% vvizn
of Justice Representation of Agency Clients, 31 WM. & MARY L. REV. 1569, 1587
.(1996)
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Nelson Lund, Rational Choice at the Office of Legal Counsel, 15 CARDOZO L. Ywn?% 1x7
.15—11'my2,27 w7 »¥% ,BAKER ;REV. 437, 440, 488 (1993)
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Except as otherwise authorized by law, the conduct of
litigation in which the United States, an agency, or officer
thereof is a party, or is interested, and securing evidence
therefor, is reserved to officers of the Department of
Justice, under the direction of the AG.

28 U.S.C.518  Conduct and argument of cases

@ Except when the AG in a particular case directs
otherwise, the AG and the SG shall conduct and argue suits
and appeals [...] in which the United States is interested.

28 U.S.C.519  Supervision of litigation
Except as otherwise authorized by law, the AG shall
supervise all litigation to which the United States, an
agency or an officer thereof'is a party [...]

5U.S.C.3106  Employment of attorneys; restrictions
Except as otherwise authorized by law, the head of an
Executive department or military department may not
employ an attorney or counsel for the conduct of litigation
[...] but shall refer the matter to the Department of Justice.
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.59 (1982), https: //bit.ly/30FGztD
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Department of Justice Control of Federal Litigation, 5 U. PA. J. CONST. L. 558, 570—571
.(Devins & Herz, The Uneasy Case :121%) (2002)
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(Hie was a true “Minister of Justice” [2%*] as well as an
advocate, but he never forgot he was Government’s
advocate in the Supreme Court, not the Supreme Court’s
representative in the Department of Justice.
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.Warren E. Burger, Wade McCree, 21 LOY. L. A. L. REV. 1051, 1052 (1988)
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[Tihe President said to me, “What is the relationship
between the SG and the President?” I responded, “Mr.
President, it is very simple. You are in the Constitution and
the SG is not.” That statement certainly let the President
know that I would defer to his authority.??*
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:191%) General’s Clients: A Drama with Many Characters, 83 KY. L.J. 485, 487 (1994)
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Louis Fisher, Is the Solicitor General an Executive or a Judicial Agentz ) mrzia
Caplan’s Tenth Justice, 15 LAW & SOC. INQUIRY 305, 306 (1990) (Book Review
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Drew S. Days Ill, When the President Says “No”: A Few Thoughts on Executive
Power and the Tradition of Solicitor General Independence, 3 J. APP. PRAC. &
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Paul Clement, The Intra-Executive Separation of Powers, 59 EMORY L.J. 311, 328
.(2009)
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[T1he President has a responsibility to his office to advance
responsible positions of law. I believe that President Bush
fully shares this position. Ultimately, if you attempt to push
too hard — even as a matter of litigation risks — and take
legal positions that clearly will not be sustained, or that are
not responsible and reasonable legal positions, you will
lose ground [...] [and] weaken the office of the President.?*
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Victor Kramer, President Eisenhower's Handwritten Changes in the Brief on Relief in
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.COMMENT 223 (1992)
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(Liegislative grants of independent litigating authority
result in a significant number of intragovernmental disputes
that are publicly aired before the federal courts, including
the Supreme Court [...] in countless forms depending on
the issue and the court.
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