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.choreographed one that recurs many times throughout the life cycle of the company”

32

102



MAVN ) DYXVaAVYN

NP3 °9¥2% NP anw? 2X-1n NP YW ©ITRR 237¥2 .19 NPIn 2PyaY phane apipa
19737 NP3 DRI 1R 12°RD ©1Pwn 23p1 0w nIDTIvR NSt By N a71537
T 72237 7730 AR 12w 22 rnn vIRPRT T DX 337H7 LY N YR, IImRD wnana
IR 1913) 0772191 7772 NPIAT NPIDIRT O3, NP2 72T 7PIDIRT YW WO TP 713

.M%231 nPIn 252 71991 INIR wen® 02732195 29Nws 1991,77Y MIYYa P (1pon

D> TPRI D2IYTR 095N YW “HDR” MIN° NPT .3 IPXR

manmes Mt RSy 1X Mynwa ken abw 17723 MY MoN =252 ANR IR ATI92 AP MT0 A A RN

.Apona (nnwn?

D1Iat Hya wpRa aTewn

3 4

1327 N1"IM 2w Asan Mot el =1} '[m'?" M2 NYEDIRA
.nbaweb noisy naymn neinb IR U@ My o3
oYy e *Y1an yran pmi "oyab oraely

PR 1530 NTID AT PTG
nabn 125 nIBARwR Mot NIty
2P P 1vana PR MPR

Bl o
B "moanee BRI A3 W
ATYER

oY APt NP oOR%an 2317 017N YW 0UIAYHT O°DRANT TR0 IR’ XAN ral>hf
1777 N121An 1IPRW) 7n192°37”7 NPYID NIIAMT NPII’E NINAN DPIYY TPIRNT Ywnn wena

.(]12°0
7370 MIANY NTNNN NYINRN NNIPY .2

197 D127 P11 NN2N2 mbmpnn bal-blahd Ikt I'\"IP’DP'IEﬁ 0°72017 1¥°¥71 0°27 0PN
0°920171 °X17 N*¥2°00121 072077 : NI1IP°Y NINDWH nwb Pyﬂ'lb 10°1 0°720177 DX .712°0
ek irdd] 0°9 IR "W YW DWW DR 19%pP2 X A7 23D .°SNX¥I2PT 71X 1Y "00Ian

DIW°3 1°2 ATN0 ¥°XM P10 NINAN 0InhA

33



MAVN ) DYXVaAVYN

PN oyl .l

09w MPYA 12 77957 X7 QP PARNT 21T YW 71077 N7Ya, 0337 172 Yw Ane T *bY
Yy (Adolf Berle & Gardiner Means) o1m 727731 9992 937X 130287 1932 niwa 1235
NMYY N300 77207 °3 1YY 077 193.0711an MYV YW3 MR TARNA NITNIYINT NPYIAR
22927197 YW NPWPRT QNI DR NP MVAR 2apY 79713 7nn Yw mrpn nvan
*1m1p mrna (Jensen & Meckling) 31°9pm1 703 39070 qwnaa 14 nrinn *oya awn by
7202 7YY MYYA 12 77I5N NIYANT NMYY DR IRNPY 99710 PTIH 1976 NIwn
NYPDHM 257177 *NIORDM *VDWN XD AN NX IIRN 21°2pH7 703 195.1919 717 N°112°%0
NPW *713% 023NYNI 0TI YW 000K DR NIRYANT NN 020N N1DIYR YW (nexus)
¥73,719307” ,INR QIR MY ,7O0IN07 ,INR TR DAY 022N IR ARPANN Y70 Opwn
D171 PTIPN VTR D YW1 106.mwbni YapY 191077 DX 71807 1DINA NIW 1112V YW
773 19707 YW P10 MR NINDY 107310 AWIPWn 73081 NIIPY” NIIXI 19107 Y 2
1071 RYW 0w P11 (bonding) H73mi 119X DR w1572 775 191077 T8H 721 NIYY ,Tnn
7N R MR KIT 32PN 1013 W PTIHAW R .0PNNRT QYEHRT NVIPI I8 YIH©?
NI2pYa AANBNAY NIIDOR 197 X0 DY URIT YIBWR KIT NP0 7INY P87
X7 NI92N7 21T W NPT 7I0HT 3 AVARY ARYIR IVY YTINT DR AnpY 307pn1 1013
Sw H7In 18.n1aen 2PYa oy %m0 YW 0°0I0PRI W NIVINRI 10X DMLY DISHY
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Michael C. Jensen & William H. Meckling, 7heory of the Firm: Managerial Behavior,
.Agency Costs and Ownership Structure, 3 J. FIN. ECON. 305 (1976)
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Brian R. Cheffins, What Jensen and Meckling Really Said About the Public Company, in
RESEARCH HANDBOOK ON CORPORATE PURPOSE AND PERSONHOOD 13 (Elizabeth Pollman
.& Robert Thompson eds., 2020)
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Zohar Goshen & Richard Squire, Principal Costs: A New 03 1X1 (71377 177 YW 10y°2p% WK
Theory for Corporate Law and Governance, 117 COLUM. L. REV. 767, 769 (2017); Margaret
M. Blair & Lynn A. Stout, A Team Production Theory of Corporate Law, 24 J. CORP. L. 751,
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34

n!l Y}l, fﬂ! A

103

104

105

106

107

108



MAVN ) DYXVaAVYN

HRIWIT PRPPINRT VOWNA D7D NYIPHT TWAT NINNDNIA 2137 [31Y WY A1YpnI 0
199 5390923 *%¥2 NAW? 7PN RUWRD X°7 NIN0n 71307 0°9on 170w

,71720% NI *HYA 1PAW 00N PDIRM NP N1INT 29¥a NUPLY? NP YA NpRITT
,PT1°D NYY 772N 2031 YY NI1W AY°aNa 02 TNm NI P9 .02INK IV Yoyan inwa
i YPva 7°0% Mo (fixed claims) m21xp noTa DUTAIR 7hAvE OHYA N 1KY
MW DI0pHY XOW 1DINA 197177 PY NPDY DIVIR W ,0INK 171V 2ovan Anwa AP
NMPW AV ANAW PO ,07INKR 11V °9Y2 OV 03 1PD’PYA 720N NPT MW NRWT AN
DUTMIRT P72y 92, TIVY DRT LNI2IN DR ¥17DY NPAI0M 71207 OR P71 7Y nhya R0
Yy IPW AT 1011 WRIM DNS0 DR NN AN 727 D192 2°915° A2I%p NION
NI71WD7 21951 DX WRIN P73 WpN® NPIPWE AV aNT *9¥a,annIv? .onvw 000K
nIoT *H¥a,0°72I7 0w L1302V A0 N2 wi aviani hw DX 927an? nan Yy waTw
NR 0°72n7 NN °HYA TN L712°0 ORIW OYILD VP ,PI1PD2 NMINYTp YA n2Rp
nwIn "y W 0°0IurRI Oy 79200 n°2on 3T 1331500 amIk Y935 o o nvpwn
TV KD NPT YY2 NIHY 71027 09935 ANPHX XOMI 011570 NYPVI RIDX IWDHRN
7712V NPIPR 1IR0% XX L7300 Y1730 IR 00X 71V 92 Sw NInIIng n12wna poo Yuiab
X2 D°W11,7792Y °1°T NI30MI 713N 0373 0272V NIINAR 02T NIIYMI NINaN 01T 2
DTINR °PT °DY MIDIINT 0¥IYOY DRIT QPN DWW LPROT 1T MY 0701 0YNXY
Yy 1377 TIVNW ,0%W *2°01R711 21251 TIND DR NIYN O NINAN 217K 191 0°p1DM
114, 0923171 *9¥2 071 X977 — 12 MPOIW 11°R NIINR 02177 NIDIWNY *»

.n1Mann pan 1170 03 X0 .aw
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Jill E. Fisch, Measuring Efficiency in Corporate Law: The Role of Shareholder Primacy,
.31J. CORP. L. 637, 656 (2006)

William T. Allen, Ambiguity in Corporation Law, 22 DEL. J. CORP. L. 894, 896— %1 15 .0w
897 (1997); Jack B. Jacobs, Does the New Corporate Shareholder Profile Call for a New
.Corporate Law Paradigm?, 18 FORDHAM J. CORP. & FIN. L. 19, 21 (2012)

Lucian A. Bebchuk & Roberto Tallarita, 7he //lusory Promise of Stakeholder 7wn% 1x3
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Stephen M. 1 15 . Theory and Citizens United, 100 CORNELL L. REV. 335, 339 (2015)
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.REV. SIDEBAR 39, 48 (2015)
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Jesse M. Fried & Mira Ganor, Agency Costs of Venture Capitalist Control in Startups, 81
N.Y.U. L. REV. 967, 993—997 (2006)
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Gordon D. Smith, Team Production in Venture Capital Investing, 24 J. CORP. L. 949, 950
“In some ways, it is more like a partnership than a ) (Smith, 7eam Production :17%) (1999)
.(principal-agent relationship”
.160 'nya,23 w7 vY ,Pollman, Startup Governance

“Corporate law literature has also often characterized shareholders as :159 'mva ,ow
homogeneous in their interests and has excluded employees from analysis, recognizing
.their relevance to the corporation in only contractual terms”
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LLC, Civil Action No. 711-N, 2004 Del. Ch. LEXIS 168 (Ch. Nov. 4, 2004) (appeal denied,
Benchmark Capital %7 15.Argo Glob. Capital v. Watchmark Corp., 871 A.2d 1127 (Del. 2004)
.Partners IV, L.P. v. Vague, 2002 WL 1732423 (Del. Ch. July 15, 2002)
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Jonathan D. Arthurs & Lowell W. Busenitz, The Boundaries and Limitations of Agency
Theory and Stewardship Theory in the Venture Capitalist/Entrepreneur Relationship, 28(2)
ENTREPRENEURSHIP THEORY & PRAC. 145, 146 (2003): “At issue is the idea of goal
congruence between the VC and the entrepreneur. When there is goal congruence between
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venture. As a result, agency theory is likely to vary in its usefulness in explaining the VC
.and entrepreneur behaviors”
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.Bengt Holmstrom, Moral Hazard in Teams, 13(2) BELL J. ECON. 324 (1982)

.328-325/nya 0w

.ow

Raghuram G. Rajan & Luigi Zingales, Power in the Theory of the Firm, 113(2) Q. J. ECON.
.387, 392 (1998)
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.422,390 ‘DY ,00
.250 'nva,108 v~ vy Blair & Stout, Corporate Law
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148, (200PYIp W) DM TIPT 0°2202 DYPWHT DRI DT
992 NNIWIDA NITPANT 23X QYD ,PITT NN *NXIART NE7 NIIIRN YW 10N 0w
71377 27w 7% 19 (Elizabeth Pollman) 1v%10 varvx avexn 5 1inb vixvo

“Although the relationship between :950 'mya ,122 w7 »v% ,Smith, 7Team Production
entrepreneur and venture capitalist has elements of hierarchy, it is not a ‘pure agency
relationship’. In some ways, it is more like a partnership than a principal-agent relationship,
with each contributing resources and expecting a share of the value generated by their joint
.effort [...] entrepreneur and venture capitalist sometimes engage in ‘team production’”
.966 'mya 0w

.967 'y ,0w

.971-969 'nya ,ow '

“By setting the valuation, the lead investor acts in a manner similar to the :973 ‘nya ,ow
principal described in the economic models discussed in Part IV above. She breaks the
budget, not by appropriating all of the output for herself as envisioned by Holmstrom’s
.model, but by allocating a share of the output to herself through discounted valuation”
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Elizabeth Pollman, 7eam Production Theory and Private Company Boards, 38 SEATTLE U.
“The mediating hierarchy model : (Pollman, 7eam Production :151%) L. REV. 619, 621 (2015)
is reflected in certain private corporations and might in fact find some of its clearest
.expression in the evolution of startup companies”

.638—635 "Y1 ,0W

.642 "Dy 0w

.645 "Dy 0w

“The task of analyzing venture capital :950 ‘mya ,122 w”n 2°»% ,Smith, 7eam Production
contracts through the lens of team production is complicated by the fact that the relationship
between entrepreneur and venture capitalist does not fit easily into existing economic
.models of team production. In short, their relationship is not ‘pure’ team production”
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“But the above discussion also shows :647 'nya ,149 w”nn v ,Pollman, Team Production
that, for many private companies, the board of directors does not serve as a mediating
‘hierarchy”

Brian Broughman, Jesse M. Fried & Darian Ibrahim, Delaware Law as Lingua Franca:
.Theory and Evidence, 57 J.L. & ECON. 865, 865 (2014)

.In re Trados Inc. S’holder Litig., 73 A.3d 17, 3—41 (Del. Ch. 2013)
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.(MVORY VIR YW 1T POD) 114—113 'Y ,156 W7 °¥2 , Trados 171w

Leo E. Strine Jr., Poor Pitifil or Potently Powerfill Preferred, 161 U. PA. L. REV. 2025, 2028
(2013): “[T1he law suggests that when push comes to shove, the board has a duty to prefer
the common’s interests, as pure equity holders, over any desire of the preferred for better
treatment based on some generalized expectancy that they will receive special treatment
.beyond their contractual rights”

.In reNine Sys. Corp. S'Holders Litig., 2014 Del. Ch. LEXIS 171 (Ch. Sep. 4, 2014)

1w :127%) In reNine Sys. Corp. S'Holders Litig., 2015 Del. Ch. LEXIS 133 (Ch. May 7, 2015)
.(aLD 1
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Frederick Hsu Living Tr. v. Oak Hill Capital Partners III, L.P., No. 12108-VCL, 2020 Del. 1x1
Carsanaro v. Bloodhound Techs., 03 x1.(ODN 1w :727%) (Ch. LEXIS 173 (Ch. May 4, 2020)
.(Mwoa o»nonw) Inc., 65 A.3d 618 (Del. Ch. 2013)

“directors of public firms enjoy an :252 'mya,108 v~ »v> ,Blair & Stout, Corporate Law
extraordinary degree of discretion to pursue other agendas and to favor other
1pDOY LIXLDI I3 1315 .constituencies, especially management, at shareholders’ expense”
n17an Sw 0211 0p17I% NRW 1072 NPLINYT (YW IIRNT 19210 NIvL? 09IX ,73%2 NN’ 117an Mt
.My vopuM 149 w7 % ,Pollman, Team Production 1x1 .pin

.ow

48

n!l Y}l, fﬂ! A

162

163

164



MAVN ) DYXVaAVYN

PW NPDIXNT MM NP MY X2 NIREIN TIVY 219 XIT 0D YL M NI
NP3 °2Y3a W PNLIIDIR T 15°0 137 0°°3Y P17 NN Yy Mwpn N1 2oy
195, m19°3977

NPTII03R ARYING 797239 K27 3 7IVY2 01TV NIV DX P73 VHPYVIA VI, PWNY D
166, 9975w X7 AT3W 72731 NYMIN DR 03 79207 MYPYD IR JwHRY 11P1I0pIIR 2y 0w
3971 NX WAPW NP 07DY¥D0 D307 NI DY pwn? 01130 0ITIW N3V 73 DY XN
NI PPRT NI 2V T TN0Y 0791 DR DYRPWHAIW 1117 0N 0w NN 77307
92> OIAR WY Pnn YYD aIXR 17075 DU0T0PRA DY NPW DUNopIa Yw
RX¥1 ,P°2°07 pYa AT NN 0va%na 17 03y 20 1RMw (Abraham Cable)
17 YR 1IN 21¥°¥2 0»°LRIT 0IPWY 79°237 K2 01770 N3YA 7D 0 0°YT NINHN
01770 NIAW POy Y71 ¥ 171D 1R Y ©°0012M 11370 1371 1IN, NIINK 079713 19811570
301 ANPW RY

TPRY AR¥ING 27277 0°27 0*pn2 NIPAIT N1INT NDIYA VYW 1MX 0MINR 0PN
Sarath Sanga & Eric) *xv p>Ix1 71330 'nx70 1°.579207 2w n12°v5i "W DX NHopn»
N19737 N1IM) 1IN 7320 172 APXPRIVIRT DR 7127 221710 27 nned bwnb (L. Talley
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& Michael L. Wachter, A Theory of Preferred Stock, 161 U. PA. L. REV. 1815, 1874—1900
Shachar Nir, One Duty to All: The Fiduciary Duty of Impartiality and X1 15 .(2013)
Stockholders’ Conflict of Interest, 16 HASTINGS BUS. L.J. 1 (2020); Sarath Sanga & Eric L.
Talley, Don‘t Go Chasing Waterfalls: Fiduciary Duties in Venture Capital Backed Startups
.(2021 Sanga & Talley 121%) (ECGI Working Paper No. 63472022, 2021)

.250 'nya,165 w7 »yY Bartlett, Shareholder

“As a matter of private ordering, Trados’s view of the board can be expected :294 'nva ,ow
to induce investors to contract specifically for more events to address an unknown future
.rather than to rely on board representation”

.Abraham Cable, Does Trados Matter?, 45 J. CORP. L. 311, 327—330 (2020)

“We show that efficient decisions can be induced :1'nya,165 w71 »v%,2021 Sanga & Talley
by an ‘anti-Trados’ rule that emphasizes preferred shareholders’ interests and treats
common shareholders as contractual claimants. The Trados doctrine, by contrast, cannot
J03M 7IW0KRI2 L1 M3 .categorically reconcile private interests with value maximization”
v~ 2>y Bratton & Wachter 1x1.m% v "mw nx 7vp® 1197377 N1Ini 1w 2I0pn 12 WD 007310
.1886 'mya,165
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172 5oy
PITT DTN YW TARNT Ywani mnc? o1 MY 2Imn NPYIIRNT NT0NT L]0 %3 710
NIIIRN 222VHINIT W R NPT T2 ’DH 22°WTID 7307 NIPHOM (1K 1570 137 NI
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Sarath Sanga & Eric L. Talley, Don’t Go Chasing Waterfalls: Fiduciary Obligations in the
Shadow of Trados, HLS FORUM ON CORPORATE GOVERNANCE (Nov. 10, 2020): “VC-
backed companies could enhance value if they could easily contract out of the Trados
doctrine. The best way to do this would be to permit corporations to simply waive the
Trados doctrine (much like they are able to waive other fiduciary duties such as the
.corporate opportunities doctrine)”

“The NVCA’s model forms group proposed a sale right in :329 'nya,168 w”n v ,Cable
response to Trados|...] this sale right aimed to take exit decisions out of the hands of the
.board”

“Most interviewees are not familiar with the NV CA sale right or have not seen :330 'nya,ow
.t included in venture capital financings”
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Brian R. Cheffins, 7he Team Production Model as a Paradigm, 38 SEATTLE U. L. REV. 397
.(Cheffins, The Team Production Model :151%) (2015)
.319 'nva,108 v~ vy Blair & Stout, Corporate Law

793771572 1PW 07 TAINNY DT 31T AAENIT) (2009) 11173 715 DYTARN 2T 1-12 7177 703172 1KY
.(LIXVDY 7792 YW NXIAPT NI NPPIIRD DR PRI NPV YW
Anne Tucker, My Critique Of 1 15 .173 w”n 9% ,Cheffins, The Team Production Model
Team Production Theory, PROFESSORBAINBRIDGE.COM (June 26, 2014, 10:33 AM),
.https: //bit.ly/3vWqpeP
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Founders with Their IP — Improving Innovation by Rationalizing IRC Section 351, 44 J.
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Daniel R. Fischel, Labor Markets and Labor Law Compared with Markets and 1wwn
Corporate Law, 51 UNIV. CHL L. REV. 1061, 1067 (1984): “The possibility of firm-specific
investments of human capital in labor markets raises a somewhat different problem. It
suggests that although labor markets may be competitive at the time of the original
negotiation, they may not remain competitive after one of the parties becomes dependent
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