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George Curtis, 7The Checkered Career of Parens Patriae: The 787 amx 1m0 om»anmp 1m

.State as Parent or Tyrant?, 25 DEPAUL L. REV. 895, 895 — 898 (1976)

»[Tthe Sovereign, as parens patriae, sues by the AG~; Attorney-General v. *

.Cockermouth Local Board (1874) L.R. 18 Eq. 172, 176

Gouriet v. Union of Post Office Workers 712 @>771%7 n%2 bw 19717 37 pod T3 k7

1119781 A.C. 435, 477

~1t [is] a fundamental principle of English law that private rights can be asserted by

individuals, but that public rights can only be asserted by the AG as representing the

public. In terms of constitutional law, the rights of the public are vested in the Crown,
and the AG enforces them as an officer of the Crown.”
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»The Justice Department serves Canadians indirectly by acting as the Government’s
law firm.” www.justice.gc.caseng/rp-pr/csj-sjc/franc/2009_2010/1.html
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»[The AG] is often called upon to make legal determinations both in his capacity as a

representative of the public interest and as statutory counsel for the state or one of its

agencies or officers. In the great majority of such cases no conflict will result because

in representing the interest of his ‘client’ the AG will take a position consistent with

what he deems to be in the public interest.” D’Amico v. Board of Medical Examiners,

520 P.2d 10, 20 (Cal. 1974).
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In theory the AG could bring proceedings in his role as
guardian of the public interest against a government
department. In practice he has never done so. 2*
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The AG, although he occasionally applies for prerogative
orders against public authorities that do not form part of
central government, in practice never does so against
government departments.
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[The AG] is an attorney for the Governor and he is an
attorney for vindicating wrongs against the collective
citizens of the State. Allowing the AG to bring an action
against the Governor when there is the possibility that the
Governor is acting illegally is consistent with the duties of
this dual role. ... [Tthe AG has the authority to sue the
Governor ... when it is necessary for the enforcement of
the laws of the State, the preservation of order, and the
protection of public rights.
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[The law] does not provide the AG with authority to right
constitutional wrongs committed by state officials and
agencies.”
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7[The General Counsel] shall: ... (6) Initiate appropriate proceedings or defend the
Commonwealth or any executive agency when an action or matter has been referred
to the AG and the AG refuses or fails to initiate appropriate proceedings or defend the
Commonwealth or executive agency. (7) Represent the Governor or the executive
agency if the AG has initiated litigation against him or it.
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~Such intervention shall be a matter of right and when exercised, confer upon the
General Counsel the obligation to represent the Governor and his interests as Chief
Executive Officer”.
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»will afford maximum protection to the public interest as
well as afford complete legal representation to the various
state agencies.”
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The Ministére public is too much of a judge... This
unsuitability for partisan advocacy has become so
accentuated and officially recognized that — contrary to his
historical origins — as a rule the Ministére public does not
serve as an attorney for the state, or for other public entities

these entities are represented in court by a normal
attorney. The same is true for countries other than France.
In Italy and Spain, for instance, that task has been entrusted
to a special body of state attorneys (Avvocati dello Stato,
Abogados del Estado) entirely separate from the office of
the Ministére public.
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[Tihe AG urges his claim of total dominion over litigation
1s in no way dictatorial because the courts alone make final
decisions. We are unpersuaded. The AG claims the right to
decide which cases will be prosecuted or defended and
which cases will or will not be appealed. He claims the
right to present or not to present various issues, arguments
and considerations. No court can make final decisions of
cases and issues not brought before it. ... To accord the AG
the power he claims would leave all branches and agencies
of government deprived of access to the court except by his
grace and with his consent. In a most fundamental sense
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such departments and agencies would thereby exist and
ultimately function only through him. We believe and hold
the AG possesses no such dominion or power.
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The Legal Work of the Federal Government, 25 VA. L. REv. 165, 173 — 192 (1938-
1939); L.A. HusTtoN, RoLES oF THE ATTORNEY GENERAL OF THE UNITED STATES 1 — 8
(1968); Griffin Bell, The Federal Government's Chief Lawyer and Chief Litigator, or
,27 w7n vy Baker ; One Among Many?, 46 FOrRDHAM L. REV. 1049, 1050 — 1057 (1978)
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[Tihe function of decision whether and in what manner to
prosecute, or to defend, or to compromise, or to appeal, or
to abandon prosecution or defense, now exercised by any
agency or officer, is transferred to the Department of
Justice.
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[Tihere has been a continuing effort by AGs to centralize
responsibility for all government litigation in [the
Department of] Justice, a continuing effort by many
agencies to escape from that control with respect to civil
litigation, and a practice by Congress of accepting the
positions of the AGs in principle and then cutting them to
pieces by exceptions.!*®
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Neal Devins, Government Lawyers and the New Deal, 96 CoLum. L. REv. 237, 257 '
(1996)

Executive Order No. 6166 § 5 (June 10, 1933), reprinted at 5 U.S.C.A. § 901 '
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James R. Harvey 111, Loyalty in Government Litigation: Department 53x 2wn’ vuvizn '
.of Justice Representation of Agency Clients, 371 WM. & MARY L. REv. 1569, 1587 (1996)
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28 US.C.516 Conduct of litigation reserved to
department of justice

Except as otherwise authorized by law, the conduct of
litigation in which the United States, an agency, or officer
thereof is a party, or is interested, and securing evidence
therefor, is reserved to officers of the Department of
Justice, under the direction of the AG.

28 U.S.C.518  Conduct and argument of cases

(@ Except when the AG in a particular case directs
otherwise, the AG and the SG shall conduct and argue suits
and appeals...in which the United States is interested.

28 U.S.C.519  Supervision of litigation

Except as otherwise authorized by law, the AG shall
supervise all litigation to which the United States, an
agency or an officer thereof is a party...

5U.S.C.3106 Employment of attorneys; restrictions

.14 7°y0,193 w1 °¥% ,Act to establish the Department of Justice >

Nelson Lund, Rational Choice at the Office of Legal Counsel, 15 CARDOZO Hwn% 181 *"!
15— 11'ny,27 wn »y2 ,Baker ; L. REv. 437, 440, 488 (1993)

NOWHIN™ MIRID AP°Y 1277 73 720 XD NP 2w, P YD R Y03 1966-n pIn 22
28 U.S.C. § 516 (2000) (Historical .onxy Swn 0>xyy 1p>0¥7 073177 1Y 2y ,n1Iwan "wRI 7w
.and Revision Notes)
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Except as otherwise authorized by law, the head of an
Executive department or military department may not
employ an attorney or counsel for the conduct of litigation
... but shall refer the matter to the Department of Justice. ...
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President, it is very simple. You are in the Constitution and
the SG is not.” That statement certainly let the President
know that I would defer to his authority.??*
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[Tihe President has a responsibility to his office to advance
responsible positions of law. I believe that President Bush
fully shares this position. Ultimately, if you attempt to push
too hard — even as a matter of litigation risks — and take
legal positions that clearly will not be sustained, or that are
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not responsible and reasonable legal positions, you will
lose ground ... [and] weaken the office of the President.?*
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[Liegislative grants of independent litigating authority
result in a significant number of intragovernmental disputes
that are publicly aired before the federal courts, including
the Supreme Court ... in countless forms depending on the
issue and the court.
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