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(1)R3 77D ,190°2 /1 Y2 73°1N3 7QNTIPI” 592/66 R”Y ;(1957) 1424—1423 ,1420 X> 7”5 ,LTD.
X°ONY 2NN WA NIWHNWH N0 AR0DR MPYAIRA 75W1 °3 1% IR L(1967) 284 ,281
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.7 NPLBWM NMYAWN 0NN 1w .Consequences”
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DD "MXDY PIPIN YW INIRDT (1271 7D°PN ,2123 NAOT) PII W PRW MIYIIVA PRI T
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GLANVILLE L. WILLIAMS, 181 D012 D797 130Y NIPI0RITI "NV 7AW Apnyi apin %y 4
JOINT TORTS AND CONTRIBUTORY NEGLIGENCE 291 (1951) (“The two doctrines ought to be
regarded as governed by a single underlying idea; the detailed rules applicable to them ought
to be the same”); WILLIAM L. PROSSER & W. PAGE KEETON, PROSSER AND KEETON ON THE
LAW OF TORTS 458-459 (5th ed. 1984) (“Both doctrines rest upon the same fundamental



PPIRNOPT,PRN MOPI,DNN OUN : PIAD XN 71N q7WN ) DXVIVYN

TPy 23 O WAW 77 121193 ,0°9907 2w A IR IR0 077191701 LBWH NI IRIP
1°2,5WIN7 PIINW R¥NPW DR 95,75 3.07I07 QWRA NI 00 YRn apienn
PITIT PW MWK DR LDWAT N3 ANW? ,)NYMYTINAT AT P21 NNy onvn 2Ywa
MIPWI PIX ONIPOW L PITIY YO MIXUDI TIYW DR YIAP? DRNAT LpUIna YW ImwR®
AT TINRA2 0°OMIN,IYV 73, MYV
707IN7 QWRA” MIPIWPIT YW amta noPon? WX Mvenw axIn 1 anwi
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70 ,p1I0 NILPAY PIWDY XD N2 177 POD NN INRYY ; (JUPIT RYW) PTI XI7NH
,PTIN NILPR YW DPLPIPTID 0MPPa ,NIINR 0°2°m3 10753 ©7I¥°B DD3 NN
25Wn DR TUDRMT WWAR) PIIN DY YRpWwhn vInT pIrInw Jomn IR wwnd
6,217 YW INIAN P> DY INYDW 10 TWY? KIT 12W TN 1M RYXR,(CNYNYOTI07
NPT NP0 AR3Y MBWA MR Y YW Anwa JTpDnY IWwRA 11aRY
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NITIPYI JH0M PRPPINRT LINVPVD*IT > PV A¥MIX I 7IHY SWINT PIINW X¥H]
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policy of making recovery depend upon the plaintiff’s proper care for the protection of his
own interest [...] It is suggested, therefore, that the doctrines of contributory negligence and
avoidable consequences are in readlity the same”); ROBERT F.V. HEUSTON, JHON W. SALMOND
& RICHARD A. BUCKLEY, SALMOND AND HEUSTON ON THE LAW OF TORTS 525 (21st ed.
1996) (“[t]he duty to mitigate damage is really an application of the broad principle of
contributory negligence”); DOUGLAS LAYCOCK & RICHARD L. HASEN, MODERN AMERICAN
REMEDIES: CASES AND MATERIALS 89 (5th ed. 2019) (“The rule that defendant is not liable
for avoidable consequences of his wrongdoing is closely related to the doctrines of
.contributory and comparative negligence”)
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Yehuda Adar, Comparative Negligence and Mitigation of X7 31 7%%wa n1dOM 7R°0BR
.Damages: Two Sster-Doctrinesin Search of Reunion, 31 QUINNIPIAC L. REV. 783 (2013)

DAN B. DOBBS, PAUL T. HAYDEN & ELLEN M. BUBLICK, THELAW OF TORTS § 225 (2nded. 12
.2017)

5w MWK 2Py NEPRI 1YW IDWR 2Py INXPH ,pT 0IR 2307 PRI NTIPDY 68 0 TPHANWw DD 13
MDY WIBPW DIRDAW RYXR PN YW MWK DHAn pIIN VA 0D nyan bwo>n X9 0K
L] PTIXDY 11939 R VOWNAT MW NYWI

:1919) RESTATEMENT (THIRD) OF TORTS. APPORTIONMENT LIAB. § 3 (2000) X1 14
“Plaintiff’s negligenceis defined by the applicable standard for ) (031> 107 IR RESTATEMENT
a defendant’s negligence. Special ameliorative doctrines for defining plaintiff’s negligence are
179175 ,1%012w Ameiorative Doctrines™n n7aom3a ,73077 1272 19w 3 .(abolished”
Unif. -7 ,01#0»00™M2 710KRA ARMAT 2102 W 0D UxY W prn nvpn YW ArivpIa
VWM IMIY3) 0NN QWK 7707 °3 ¥ap ,Comparative Fault Act § 1(b), 12 U.L.A. 125 (1977)
721 PTI DR °IDY DWAINA MW A ,PIIR YW 79720 Y2 Mamng 93 Yy on (pran npabn Yo
nmIpw AR o? .(“unreasonable failure to avoid an injury or to mitigate damages’) vInxw
Jacobs v. Westgate, 766 So. 2d 1175, 113172 1%7 DIINRT NRI20 9707 DX %K1 0INLVOMY
1180 (Fla. Dist. Ct. App. 2000) (“the doctrine of comparative negligence subsumes the
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concept of mitigation of damages’); Simpson v. Gen. Motors Corp., 108 Ill. 2d. 146, 160
(1985) (“we no longer have to think in the nebulous terms of contributory negligence,
assumption of risk, misuse of product, failure to discover, mitigation of damages, avoidable
conseguences, and the like. | urge my colleagues to avoid the temptation to fashion exceptions
.to the doctrine of pure comparative fault in order to accommodate particular situations”)

“Under comparative responsibility, it no longer makes sense :cmt. b ,ow ,RESTATEMENT X1 15
to have a plaintiff’s negligence constitute an absolute bar to recovery, even for the portion of
the plaintiff’s injuries caused by that conduct. The underlying premise of comparative
responsibility isthat a plaintiff’s negligence should reduce, not bar, the plaintiff’s recovery for
any damages caused both by that conduct and by the defendant’s conduct. A plaintiff’s failure
to mitigate damages should no longer constitute a bar to recovering those damages. Under
comparative responsibility, a plaintiff’s negligent failure to mitigate damages is a factor to
consider when assigning percentages of responsibility. It does not totally exclude recovery of
.the damages caused by the plaintiff’s failure to mitigate”

Michael B. Kelly, Living Without ; 11 w”7 9°¥% ,Adar 17 .2°an10 7%» 72202 AN0T 17 770y 16
the Avoidable Consequences Doctrine in Contract Remedies, 33 SAN DIEGO L. Rev. 175
TOPIT ININY M3 NTIAY) 166—163 DTN T2 NIAR NPIPR NID YRR O3 X7 .(1996)
0°37mI07 [...] 0?9373 0 MYV DNIR”) (1989 ,0°VOWAY TVYIPDT — IR YN NVOIPNR ,DVDWNI
[...] MOPIT RYW MILPR—M2 DpTIY NPINKRT NPIYRA 091N ,07IN DWR PW3a NPINR NpIvna
UMM NTINR TW PRI,V PR RPY DIINR 1127 NII37 193 00 QWK NINT W2 13 20DWH 28n3
(7NIWPHI INNINNA PTIT NPT NIAT YW ANINIAY PITE AR X ,D°TIN 2172 NPNXPPR ANT1¥A

“Automatic exclusion of all recovery :266 '0,12 w73 9°¥% ,DOBBS, HAYDEN & BUBLICK X1 17
for [unmitigated harm] looks like an attempt to make a causal apportionment. If so, it seems
wrong, because the defendant is clearly a but-for-cause for the [plaintiff’s] harm. Perhaps with
thisin mind, the Restatement [...] convert[s] avoidable consequences or minimizing damages
.cases to comparative fault cases”

,NI%wN2 prav oma /R P IWRI LPTIT NINMNA pOIVA wBWwAR P97 OV 03 Nawrnn W Aws 18
PIIWD) MM PTI? 17 PWRIT PTIY 17 ORIAR /R PO LPTIN DR AN 191 INRD A pm
QYT Op1IT Y207 XINR NWRIT PIT DK QTR IR ,NTINR 029902 (DY 7 TIanan
RN 2N 7T PV L0IAR DPUTR YW NIMIRDT aNNYwI YW AREIN DAWI MR PIIAn
Y7 p1I% (NBMWM) NIINRA Q3 RWY PUIn7 P17 DIVRa2 YWIna pIrii onaw o°axna 7o
PR Nbwan

Alaska Stat. § 09.17.900 (2012); Ind. Code Ann. § 34-6-2-45(A)(1) (2012); lowa Code § X1 19
vOWMT N2 .668.1 (2011); Minn. Stat. § 604.01 (2011); Wash. Rev. Code § 4.22.015 (2012)
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2%w3a AwnINa PIIT NIWINT 0R3 0°Ipn3 0NNT DWRA DIPIOPIT DX ]UDRAT

Ridley v. Safety X7 .wipw 7vvna2 mrawp1a "nw nx IR (Florida) 7msa 11hyn
Kleen Corp., 693 So0.2d 934, 942-943 (Fla. 1996): “The logic of treating these two concepts
alike is further supported by the fact that both comparative negligence and avoidable
conseguences rest upon the same fundamental policy. That is, both make recovery dependent
upon the plaintiff's proper care for the protection of her own interests, and both require of her
na 02 17 AnRY Lonly the standard of the reasonable person under the circumstances’
.LINYPVOMT NIAY DR PHRY DX Y1572 vhan (Vermont) pinT NrINa [rYyR vdwni
Langlois v. Town of Proctor, 113 A.3d 44, 52-56 (Vt. 2014): “Jurisdictions differ in how X9
the two rules interact. In some cases, comparative negligence essentially subsumes mitigation,
with all reduction in a plaintiff's recovery controlled only by relative fault. [...] [W]e make no
.determination here whether the Third Restatement position should be adopted in al cases’
1177 .11 w7 Y% Adar 187,737 AYDWaR BNy IY NS0T XY DINLTLOMT NWRR 1°DY 7Ry
.406 'mya,12 w71 9°¥2 ,DOBBS, HAYDEN & BUBLICK IR 0IN0»0D™7 NIy

European Group on Tort Law, Principles of European Tort Law: Text and Commentary, X3 20
.art. 101 (2005)

“Contributory conduct or activity isadefense that setsout that :4 w”i1,101:8 /0,132 /nya,0w 21
the victim who suffers damage as a result of the tortfeasor's activity cannot claim
compensation for that part of the damage for which the victims himself or herself is
responsible. From atheoretical point of view, it can be clearly differentiated from the victim's
failure to mitigate damage. In the former case the victim has contributed to the creation of the
damage. In the latter he has only failed to take the reasonable steps to minimize the damage
aready caused. Following the most common practicein all continental European legal systems
which do not distinguish the two concepts, and taking into account that both can give rise to
mwaTin) an apportionment of the damage, both cases are included under this Principle”
7PN PHVIPLNIPT VEWMIAW I3 YY IRWA P2 7100INT D°N0IAT YW DNYIST ,MINRD (D01
P31 2w 0MINT IMWRA NpOIW M990, NNR TP

NP 73 W WL [L..]7 :(1955) 338 ,333 L I7D ,pAWIBW ‘1 YRPIN® 42/53 X7V T 22
VIR NYW1 73 AWIPD T 7137 .0INW I 7m0 vaIna nbwa 3, PR vdwna T NIvY?
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