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There is a close relationship between the standard of justification
required under s. 1 and the scope of the guaranteed rights. If the court
gives to the guaranteed rights a broad interpretation that extents beyond
their purpose, it is inevitable that the court will relax the standard of
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A better approach to gross human rights violations with regard to which the diversity
of contexts should not be taken inte account, is the one that defines them not as
violations of certain core rights, but rather as violations of the core rights. In that
perspective, all rights have a core and periphery. Nevertheless, the core af some
rights may be bigger than that of other rights.
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justification under s. 1 in order to upheld legislation limiting the
extended right... In my view, therefore, the courts should adhere to strict
standard of justification prescribed by Oakes, and should give a
purposive (rather than a generous) interpretation to the guaranteed rights.
That approach will help to stem a wasteful flood of litigation, to limit the
occasions when court to review the policy choices of legislative bodies
and to introduce meaningful rules to the process of charter review.
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36. Limitation of Fundamental Rights

1. Any limitation of fundamental right requires a legal basis.
Grave limitations must be expressly foreseen by statute. Cases
of clear and present danger are reserved.

2. Any limitation of a fundamental right must be justified by
public interest, or serve for a protection of fundamental rights
of other people.

3. Limitation of fundamental rights must be proportionate to the
goals pursued.

4. The essence of fundamental rights is inviolable.

Dominic McGoldrick, The Interface Between Public Emergency Powers And International 80
Law, 2 INT, J. CONSTITUTION LAW 380 (2004)

R. St. J. Macdonald, Derogations under Article 15 of the European Conventiont on Human 81
-Rights, 36 COLUM. J. TRANSNAT'L L. 225 (1997)

MATTHEW CHASKALSON, JANET KENTRIDGE, JONATHAN X1 11 ORI 20 ammn n'I’PU‘7 32
KLAAREN, GILBERT MARCUS, DEREK SPITZ, STUART WOOLMAN, CONSTITUTIONAL LAW
.OF SOUTH AFRICA, 12.15, 12.40-12 .43 (1999)
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1.  Insofar as, under this Basic Law, a basic right may be restricted by
or pursuant to a law, such law must apply generally and not merely
to a single case. In addition, the law must spectfy the basic right
affected and the Article in which i appears.

In no case may the essence of a basic right be affected.

3.  The basic rights shall also apply to domestic artificial persons to
the extent that the nature of such rights permits.

4. Should any person’s rights be violated by public authority, he may
have recourse to the courts. If no other jurisdiction has been
established, recourse shall be to the ordinary courts. The second
sentence of paragraph (2} of Article 10 shall not be affected by this

paragraph.
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.Basic Law for the Federal Republic of Germany, sec 19 84
Rom, Const. sec 49(2) 85
The restriction shall be to the extent of the situation that determined it and may not
infringe upon the existence of the respective right or freedom.
Pol. Const. sec 31(3) 86
Any limitation upon the exercise of the constitutional freedoms and rights may be
imposed only by statute, and only when necessary in democratic state for the
protection of its security or public order, or to the protect the natural environment,
health or public morals, or the freedoms and rights of other persons. Such limitation
shall not violate the essence of freedoms and rights.
Cape Verde Const. 1992, sec. 16(5) state: 87
The laws limiting rights, liberties and guarantees shall be necessarily of a general and
abstract character and shall not have retroactive effect, nor shall they diminish the
abmit and the essential content of constitutional norms and they shall be strictly
limited to the safeguard of other constitutionally protected rights.
Eri. Const. 1996, sec.25(2): 88
“(2) Any law providing for the limitation of the fundamental rights and freedoms
guaranteed in this Constitution must: a) be consistent with the principles of a just and -
demoeratic society; b) be of general application and #ot negate the essential content of
the right or freedom in question...”
Namib. Const. 1999, sec. 22: 89
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Whenever or wherever in terms of this Constitution the limitation of any fundamental
rights or freedoms contemplated by this chapter is authorised, any law providing for
such limitation shall: a} be of general application, shall not negate the essential
content, and shall not be aimed at a particular individual...
Slovk. Const. 1992, sec. 13(4): 90
When restricting constitutional rights and liberties, attention must be paid fo their
essence and meaning...
BRI BN 793¢ XY 77 IR RTM0R2 TION M0 YW MO e KT AT 9Y 900 0T 81
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Fiji Const., sec. ; (MX*IN™IX 011 : 773%) Eri. Const., sec. (5)27 ; GPURTIP DpIN : 177%) 17(3)
Taj., sec. 47 ; GTANT PPN :1777%) Hung. Const., sec. 8(4) ; ('8 »K npin :17a%) (3)187
Mong, Const., sec 19(2) ; (PIVIpR [N :17777) Maced,, sec. 54 ; (Jeo7paw npwn :15%)
Turk. Const, 1984, ; (P3%% NP :1%7%) Stovn. Const., sec. 16(2) ; (Y102 NP : 1555%)
India ;(RPRIFI NPIN :120%) Ukr. Const., sec. (2) 64 1 (R0 DpIN 190 sec. 15(2)
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1. Human dignity shall be inviolable. To respect and protect it shall be
the duty of all state authority.
2. The German people therefore acknowledges inviolable and
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Teraya Koji, Emerging Hierarchy in Imternational Human Rights and Beyond: From 104
.the Perspective of Non-derogable Rights, 12 EUR. . INT’LL 917, 927-931 (2002}
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inalienable human rights as the basis of every community, of peace
and of justice in the world.

3. The following basic rights shall bind the legislature, the executive.
And the judiciary as directly applicable law.
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Declares that all members, even if they have not ratified the

Conventions in question, kave an obligation arising from the very fact of

membership in the Organization, to respect, to promote and to realize, in

good faith and in accordance with the Constitution, the principles

concerning the fundamental rights which are the subject of those

Conventions, namely:

(a) freedom of association and the effective recognition of the right to
~ collective bargaining;

(b} the elimination of all forms of forced or compulsory labous;

{c) the effective abolition of child Iabour; and

(d) the elimination of discrimination in respect of employment and

occupation.

.The TLO Declaration on Fundamental Principles and Rights at Work, 1998 114
DWY 7MY R 0pRY L TIOrYp P02, TRT ST IR 00 NoTa [P0 ey PR oY 1S
'[3‘? TN MIANDANT M NXT 577 IR0 2000 3003 072390 1t by monn nyne
w13 9NN TSI D TR AN DM BT DX QRFRYY 1PTU 193 187 11 Y MR
LTIAN DA DT DTIOT BY I 3 e DPTWPT ANn IR OR oy Bt
R iy
-Wortd Trade Organization Singapore Ministerial Declaration, 1997 116
VBRI TVIRAT R 117
Whereas, in seeking to maintain the link between social progress and economic
growth, the guarantee of fundamental principles and rights at work is of particular
significance in that enables the persons concerned to claim freely and on the basis of
equality of opportunity their fair share of the wealth which they have helped to
generate, and to achieve fully their human potential.
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Workers are entitled to a weekly day of rest and to annual paid holidays;
they cannot relingquish this right.
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(1) The maximum number of hours of work per day shall be fixed by
law.

(2) The worker is entitled to a weekly day of rest and to annual holidays
with pay; he cannot renounce this right.

: (1DOW MWITT) 2RI TITIPRI 3PN (4)36 Pyea

(4) Every employee has the right to paid daily, weekly and annual leave.
Employees cannot waive this right,
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The holiday shall in no case be less than three working weeks for one
year of service.
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Agreement to relquish the right to minimum annual holiday with pay
prescribed in Article 3 paragraph 3, of this Convention or to forgo such a
holiday, for compensation of otherwise , shall as appropriate to national
conditions, be null and void or prohibited.
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An empleyee shall have the right to statatory specified days free from work as well as
annual paid holidays; the maximur permissible hours of work shall be specified by
statute.
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Article 54 [Right of Others} Romanian citizens, aliens and stateless persons shall
exercise their constitutional rights and freedoms in good faith, without any
infringement of the rights and liberties of others.
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There can be no estoppel against the Constitution. The Constitution is
not only the paramour law of the land but, it is the source and the
substance of the laws. Its provisions are conceived in public interest and
are intended to serve a public purpose. The doctrine of estoppel is based
n the principle that consistency in word and action imparts certainty and
honesty to human affairs. ...fundamental rights are undoubtediy
conferred by the Constitution upen individuals which have to be
asserted and enforced by them, if those rights are violated. But the high
purpose which the Constitution seeks to achieve by conferment of
fundamental rights is not on to benefit individuals but to secure the
larger interests of the community.. No individual can barter away the
freedom conferred upon him by the Constitution. A concession made by
him in a proceeding, whether under a mistake of faw or otherwise, that
he does not posses or will not enforce any particular fundamental right,
cannot create an estoppel against him in that or any subsequent
proceeding. Such a concession, if enforce, would defeat the purpose of
the Constitution.
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