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In re Del Monte Foods Co. Shareholders, 25 A. 3d 813, 835-836 (Del. Ch. 2011), Laster, %7 70
Vice Chancellor: “It is impossible to know how the negotiations would have turned out if
handled by a representative that did not have a direct conflict. The burden of that uncertainty
must rest with the fiduciaries who created it [...] Here, the taint of selfinterest came from a
conflicted financia advisor rather than from management [...] | therefore conclude that the
plaintiffs have established a reasonable likelihood of success on the merits of their claim that
.the director defendants failed to act reasonably in connection with the sale process’
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In re Rural/Metro Corp. Stockholders Litig., 102 A.3d 205, 262 (Del. Ch. 2014), 3 X1
Laster, Vice Chancellor: “The Liability Opinion imposed ligbility on RBC for both the Sale
Process Claim and the Disclosure Claim. As to the latter, the Liability Opinion found that
RBC provided false information to the Board in its financial presentation [...] As to the
former, the Liability Opinion identified two breaches of duty, one of which occurred during
the final approval of the Merger. During this period, the Board failed to provide active and
direct oversight of RBC, did not detect its last minute efforts to solicit a buy-side financing
role from Warburg, and did not identify the manipulation of RBC's financial analyses or the
false justifications proffered for certain changes The Sale Process Claim involved both
affirmative misrepresentations and failures to disclose. The directors breached their duties
when approving the disclosures in the Proxy Statement and when approving the Merger, but
they did so because RBC misled them, affirmatively in the case of the Disclosure Claim and
.both affirmatively and by omission during the final approval of the Merger”
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WINY WD AIOW D71y IR YR D21P0pTT PV 7330 NI %3 pPon? 11 19K NI5YIn
OV NRT 19°N0T DYV PIAT AR AR DRTY,TVIN TIVAN
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“the special committee must ‘function in a manner which indicates that the
controlling shareholder did not dictate the terms of the transaction and that
the committee exercised real bargaining power ‘at an arms-length’. [...] the
inquiry must focus on how the special committee actually negotiated the
deal —wasit ‘well functioning’ —rather than just how the committee was set
up. Thetest, therefore, seems to contemplate a look back at the substance,
and efficacy, of the special committee’ s negotiations, rather than just alook
at the composition and mandate of the special committee”.”!

Southern 1°1v2 1777 pODM MIPY 1M1 XWNHT NTYNM NP9Y37 DX 7Iva 7T WY
TIYNM 27AAY Y2 LBWHT N°2 Yap mIp» INIXA LTWRRA 72002 1T 13w Peru
PP NINPR

“they allowed themselves to be hemmed in by the controlling stockholder’s
demands. Throughout the negotiation process, the Special Committee’s
and Goldman’s focus was on finding a way to get the terms of the Merger
structure proposed by Grupo Mexico to make sense, rather than
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aggressively testing the assumption that the Merger was a good ideain the
first place”.”2
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“In sum, athough the Special Committee members were competent
businessmen and may have had the best of intentions, they allowed
themselves to be hemmed in by the controlling stockholder’s demands.
Throughout the negotiation process, the Speciad Committee’'s and
Goldman’s focus was on finding a way to get the terms of the Merger
structure proposed by Grupo Mexico to make sense, rather than
aggressively testing the assumption that the Merger was agood ideain the
first place”.77

In re Dole Food Co., 2014 WL 6906134, at 11 (Del. Ch. Dec. 9, 2014) (“Accurate Ywn> X1 76
and up-to-date information about the company’s financia performance is particularly
important to a committee's work. Withholding the company‘s latest — projections, and
knowledge of their existence, from the [Special] Committee and its advisorsl is — without
more [...] enough to render the Special Committee ineffective as a bargaining agent for the
.minority stockholders.I Emerging Commc'ns, 2004 WL 1305745, at *35")
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“the special committee put itself in aworld where : 763 'nva,48 w7n »v% ,Southern Peru 11y 79
there was only one strategic option to consider, the one proposed by the controller, and thus
entered a dynamic where at best it had two options, either figure out a way to do the deal the
.controller wanted or say no”
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“Taking into account all the testimony and record evidence, both Goldman
and the Special Committee believed that Southern Peru’ s market price was
higher than its fundamental value. But instead of acting on that belief, they
did something very unusual, in which Goldman shifted its client’s focus to
an increasingly non-real world set of analyses that obscured the actual
value of what Southern Peru was getting and that was inclined toward
pushing up, rather than down, the value in the negotiations of what Grupo
Mexico was seeking to sell [...] But Goldman appears to have helped its
client rationalize the one strategic option available within the controlled
mindset that pervaded the Special Committee’ s process’.81
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.Minority Buy—Outs. A Practitioners' Report, 36 DEL. J. CORP. L. 939 (2011)
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Kimberly D. Krawiec, Cosmetic Compliance and 5wnY X7 .115w p1o°yil 0InnN» mana 11 ya 111
The Failure of Negotiated Governance, 81 WASH. U. L. Q. 487, 488495 (2003) (“[...]
internal compliance structures as a liability determinant, raises potential dangers of
underenforcement and social waste [...] The inherent danger posed by a legal system that is
overly reliant on interna compliance structures as a liability determinant stems from the
extraordinarily favorable legal treatment received by organizations that adopt such systems,
and the correspondingly harsh legal treatment of organizations without them. This leads to two
potential problems:. (1) an under-deterrence of corporate misconduct and (2) a proliferation of
.costly but arguably ineffective-internal compliance structures’)
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792 MIpANR YT N9AYAa 2a3nR IR NPT PPIva NMIPAn T ypl Yy
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Corporate Law — X7 .NXT NIWDR 755w NANIR WA IR ,MP0IDW 17IpA 2100 NP 79173

Mergers and Acquisitions — Delaware Supreme Court Endorses Business Judgment Review

for Going-Private Mergers with Dual Procedural Protections, 128 HARv. L. Rev. 1818, 1818

(2015) (“In 1994, the Delaware Supreme Court held that defendants can shift the burden of

persuasion under entire fairness review to plaintiffs if the defendants show that the transaction

was either (i) negotiated by a well-functioning special committee of independent directors or

(i) conditioned on the approval of a mgjority of the minority shareholders. The applicable

standard of review for transactions employing both procedura devices, however, remained an
.(Mergers and Acquisitions — Delaware Supreme Court : 79712) open and contested question”)
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121 1n YW AnNma going private NIXPOY PYDINT NPLIDWR NP AT LITIVD 172
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7Y°37 IMPT2 ApPoDR 0YIR LAPOYA ¥IXCAY 7MW ApPIdLa N pRuna NVIDW
Qy 3Tn NIRPOYA YYDINT MY 77T NPVIDW NP2 VITIVD PINORN NWIBH 7Y°NT
o wpn H932 NRM WA nyEa Y10ma o3 (ARYH MIran ,amIvd) nwbwn Yya
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YW 71312 APOYR 731N VI NI 2PYa YW 2317 MW RY (non-waivable) 17771 °nva
LOWNT N2 YW 1IN MPWY YRR DR 1PwaR a1 ypa HSopoyn nyn Mipw 99
YW PPN DR WM AR Hwa YY2 IN0RY 1N Apoy WX MFW navna ambv1a
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NPIWRI 7P : MFW naYit ()
N3 7D YA "LDWNIT 28N PVNTT NPW M?T (1YY LOWNHT N2 WK MFW 1v3
WX LYW Y¥a oy MPm NpoY Yy 03 Ypovit nyIn pw Y95 nx 1 vowni
NI °5¥3 27pn 217 7T HY POV MWK NPT ,12VINI DORINT IV WRIN 7NN
.NINIXI NIIOM0 NYYA NINTH 7TV QY [N RWH DI 03 vIYIHI

NPPINT NP YR YV AwINn 73977 0157197 02PN DX 281 01277 nnda
NYI377 INRY 03 1INUY MININD MYRW 713 PV TIYI 191 INRY YD 1Ry 01hyw
1772 IR AW YR M2wn 1A% nRY AWy IR, IMYT YW 1Yy vowna i
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,MYWA Y¥a YW w3 NYEAY NINITT TN MIRPOY? 12vn PR M7 YW abpni qwat v mann 113
POY D11 YA v hwn Yva oy Anann Yw apoy) 83 wri 2yY Ezcorp 1rava xiznb jnn
In re Martha Stewart Living Omnimedia, Inc. ;(Going concern transaction — 19an:
bw 951 npoy) Shareholders Lit., C.A. No. 11202-VCS, 2017 WL 3568089, 28 (Del. Ch. 2017)
(77712 A YW NYYaY IR Y1 WP WK MWIHW I8 0y 71207

.Inre Cox Commc'ns, Communs., Inc. Sholders Litig., 879 A.2d 604 (Del.Ch. 2005) 1x1 114

.50 w7 % CNX 121y XY 115
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“where the controller irrevocably and publicly disablesitself from using its
control to dictate the outcome of the negotiations and the sharehol der vote,
the controlled merger then acquires the shareholder-protective
characteristics of third-party, arm’s-length mergers, which are reviewed
under the business judgment standard”.

NR XY A0YWR YYaY NIRI AT PINN PAIYRY TN DR WA 0DWHRI N°2 NN
U9 NP RWA Y% NI5M0 OV NTRYH 3TV 0N 03 10777 ,120090 1w Yy 7R
LDWNT N2 73 1°X7 2N LI NI NP 2PV T PY APOYI WK O3 POV PV W0
NPPIPRI NIDOT NIPY DY B3 IR 7P AN WK 20 mRaw 370y anw
7137 VWP NP CYYA% PpoN MW MW W MO 1T 370y 0% 7 Rwin
73,70V YT DPPw P9 IR WITBW Wik YW 11T 11002 JIX W 001,02

118 737 9193 73377 113330 PRRY 700w 29y R ¥2I9

277797 DTV NPVROR YW 71N NWITI ORA (3)
n%yn MFW J™1v3 AnwRIn AR 11P2Y0 0dwni 1°2 MLYANA Y poeyn 1y
11717, (business judgement rule) BJR™1 noni% 21wn °Xan® yana 0°10» N11°7a 1010
P52 MNRI ITIINA ARPPw Y¥ID2 PYANY ¥aNa vdbwni N2 0Ppw Arnan NI
nYX% wwn AYyn NINYH 77 DRpR YW3A 1T 1100 DRIV PV 001anT 118N ,0TpR

.644/1Y3,109 w71 9 MFW 11y 116

Guhan Subraminian, Fixing Freezeouts, 115 YALE L.J. 2, 61 (2005) (“A Swn% X1 117
merger-freezeout process that 1ooks like an arms-length process — meaningful bargaining by
the SC followed by an informed vote of the minority shareholders — is not inherently suspect
.and, therefore should receive deference from the courts”)

“the adoption of thisrulewill be :1#p%73 nYap WK ,ANWRIT ARV 127 X227 VDWNI N 118
of benefit to minority stockholders because it will provide a strong incentive for controlling
stockholders to accord minority investors the transactional structure that respected scholars
believe will provide them the best protection, a structure where stockhol ders get the benefits of
independent, empowered negotiating agents to bargain for the best price and say no if the
agents believe the deal is not advisable for any proper reason, plus the critical ability to
determine for themselves whether to accept any deal that their negotiating agents recommend
to them. A transactional structure with both these protections is fundamentally different from
TIINRY AXMIR T 73997 (644 'HY2 ,109 w7 2°¥Y ,MFW 11v) one with only one protection”
9237 LYW PYa 7AW 7I2an2 AYAN NURT IWIRY P11 11 DX YW by vdwnia nv31 o3
"2 .LIHT NYAZM 90 na Iv1 v Mpon Mwera Y ovp I Going Private npoy
©ITIVD PRI ATPDN DR AV FIVIIM IRI Y7 07PN WK 9930w vap 1oy vdwni
In re Kenneth Cole Prods., Inc. S holder Litig. , IR >poyi nyIn 21p°w 77 QW w NP an
.No. 54 (N.Y. 2016)
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n*a Yy ox WPRT 21T PN NpavaY CRIND IYNR YW aTava 7han Yy mppa
NR 03 772 P2V RPW IR ,7°N7ION01 72577 ,7TINT YW 0TINT DR P70 VOWHT
.R1W QOPM 72171 PPRW RIN? 73 1973 7P2anA

APMIW PYANA DR PRIYY 1M vBWHR MW Y2Ipn 1 ,MFW 1va Rubnan Ty
W APHR SPNMWNI TTAYA FIVNN W NPLPDRI DT DR P17aY 7D ATYnn
IRDII NIPATN [7Am N930m32 ¥AInY HIa DR PaYRR W R Ayapn T1I8Y nyxa
935 WX 7HR2 ,Southern Peru 171y vbw»a M3 ¥ap AT 1Y o172 03
119; 23w 7NIR w2371 INIWR YWw3a WK, VY N0w R

“Thetest, therefore, seemsto contemplate alook back at the substance, and
efficacy, of the special committee's negotiations, rather than just alook at
the composition and mandate of the special committee”.

N

“[...] thereisno way to decide whether the defendant is entitled to aburden
shift without taking into consideration the substantive decisions of the
special committee, a fact-intensive exercise that overlaps with the
examination of fairnessitself”.120

POV YR IpPw 995 nbnn owbw nnwRIN ARIYA AYap MFW 1hIva DRT Oy
TNYA ATYNAW 79277 RYR,ITYNT NTIAY DPIVPDR DX IN2 WITI IR LDWHT N2
n2IM™ MIVANT NWAITR D DY AYYDWI ,NIRNM NTINo A YRw 77190 onha
217w Y95 NPnna 0omINT 0NV 1 2P NNN 71 995 ,udWn Na nw A 121.nan
25Ww32 7Y°ania DR PInn? vdwHI N°2% IWDHRN XY NINK AY*AR Y5 [OW ,°pOyi NYIn
Ny 2p°w Y95 NX WY 19300 JpI1 WK, 0IDW P20 MY INIR 2700 XOR TP
n°2 122,ppwnn N2 nYT MPPwa 0PI YW nYT Mpw nobnav x°3%1 povn

vBWNI °NA °3 AR ,MFW ]»1v2 3p°0877 INXR? 03 .789 ‘Y3 ,48 W~ 2°¥2 ,Southern Peru 11y 119
,UIYI NP3 9 TWIRA D3 POV ANINIT X2 DX TIYNT NTIAY NPVRDR DR 1I020 1w
Hamilton Partners, L.P., v. X7 .Mw7 INN5ONNA ARYRA MPaan man 2y pwns 199
.Highland Capital Management, L.P., 2014 WL 1813340, note 128 (Del. Ch. 2014)

.791 'nya ,ow ,Southern Peru 1y 120

Inre MFW ShareholdersLitig., 67 A.3d 496, 510, 518 (Del. Ch. 2013) (“When acommitteeis 121
structurally independent, has a sufficient mandate and cannot be bypassed, and fulfills its duty
.(0IR’¥2 MFW 11w : 19719) of care, it should be given standard-shifting effect”)

“Any other approach as a matter of fact involves the application of a form of entire :ow 122
fairness review or at least the type of heightened reasonableness scrutiny required under the
Unoca or Revlon standards, i.e., standards that intentionally involve judges in reviewing
.director behavior in a manner not permitted under the business judgment rule”
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,T 77192 ANWRIT ARDIYA W ANW DR 1YY 0DBWHT N2 Y%K 071277 71D PV
nYapw aYKRY 077 JpOYR NI YIPw 995 nYInn? yap XIw 02°91n1ID71 0PRINA (oW
Y2873 WY POV VWA N2 VDN N PPRYN 1Y ONR 124 NWRIN AR
NP N3N WA VY

VBWNT NP2 ,pPIm AN 11T PAI0? AWUIPR ANWRIT ARDIWA TR ,NWRY
0oyN7 AWYNYY,AIVNN NPVROR DR N2 7182 0127 YW 0D1Y HY5 17 XD 1R
DX D Yap 1PYYR vBWAT N2 MW LAunbY ARDIWR PWw anubnna o phnan
Y2 IR) 7IVNA NTIAY SW NPPLRERY YIN2 NIpOD nIpni YRR 0MIvnn
n*31,07p 25w AN RY AYANT (0N 29PR 2197 NYART YW nruporY
nmI? 15 Yy 00 125 ax5nn nrann Y95 0% mwvainn Sw 172 ovp0 vownn
DY 75 WIIDN2 ¥ap1 73V ,NRTIP IpP0DY MIDT 1YY vBWHI N, ANWRIT IR
D3 1°¥ VWM NP2 %D XY phavn 126 updR ANTR ANTAYY NIXIAY 37YN0
127, 9292 1y n°XI1Y 7791 NP 21Dn WWRY WIDN2 70N NAY 70D

“[t]o obtain the benefit of burden shifting, the controlling stockhol der must
do more than establish a perfunctory special committee of outside
directors’.

D3 OMNA IPYYR LDWNI N2 ,°D¥DOT 71PN MW WP NIAONA L3 Yy
07 2%Wa NP LPDR DDAY AWR P77 211 °3 Y¥aRI ,AIVNN DTV YW N1 VUpPORY
129 499295 128 m3p21nn7 91702 Y0 2m1pInn 022%wnn 927375 1093 vDwnY

Y21 XY 7277 ,0701°0 7331 2w AnTRY Ypwn pavin kY onaw 0nTIp 07pn2 ,0dwnt NP2 N 123
797 YR ,INMY RWHT 79N TIYNN 2Ia0 Ypw nvpy NvYRn Y vswnn A Yw npran
“In many of the cases where special : oW X7 .7 IPIVIAW NT7IDM0I IR TIYNT 25773 DD PO
committees were not given cleansing effect, the reason was not that the court second-guessed
tactical decisions made by a concededly independent committee with a sufficient mandate to
protect the minority investors. Rather, it was precisely because the special committee lacked
.one of these essentia attributes that the committee was not given weight”

.638 'mY2,109 w71 VY ,MFW ™1y 124

“If, after discovery, triable issues of fact remain about whether either or :646—645 'nya ,0w 125
both of the dual procedural protections were established, or if established were effective, the
11 7y ap .case will proceed to atrial in which the court will conduct an entire fairness review”
PINNY RYW vYNII VOWNT N2 12w A¥AY 1T discovery YW PP 0»pni 12w 23mn% nonrnn
TP AN RY 7D (1YY LDWHAT N2 03 Yap TP IR, 192 MR 0YIX .07 PV 3V AN NX
.o 2y Ay ani nprnn®

awx ,Southern Peru 7°1ya vdwni N°2 NLYANA Q»LINDIT DTINYY 7IDNT ,16 W73 272 X7 126
S29Y Ram

.Kahnv. Tremont Corp., 694 A.2d 422, 429 (Del.1997) 127

9137 LEOWMT WRI SUmmary Judgment XIpaiT 5o11 *31°7 25w 0P NI NMI¥IRD PRIV D 7w 128
oR ,D>7TX7R IR 93 N2 ¥1577 212 vEWA 71 2YWa .(discovery) "19°a1 29w 7102 12 I3YRY
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“As we have previously noted, deciding whether an independent
committee was effective in negotiating apriceis aprocess so fact-intensive
and inextricably intertwined with the merits of an entire fairness review
(fair dealing and fair price) that a pretrial determination of burden shifting
isoften impossible”.

NR QW R 72V TIT 7 TNDD 1001 11958 vBwH N°a Y Anwn nwea by 103
TIRDIYA NP 0N AP QW NPIYY L1IDY THYWw D ¥DOR 7Ipna n°Y9on navhn
AW — DYINT N0 TR 2T TIPRT MDA VAR PV 0DWHT M2 75NN
H¥33 77YNA a0 Sw nweR NN AMnng MY vang Y51 vnh ornnw
1307077 Yy 21970 Sw »7pn 25w BIR™1 Y95 YW 7907 NIWR yns — nwhwn
HW NIXDHI NPVIDIRT NIDYWAR DR 1I72Y I 0TPIN °3 XTI 7T 25Wwa 015707
YRR P yap 11y vewni N°a %1115 TIWHA .ANMYTA IR°0DT NNV MW
0L ,(Motion to dismiss 1) foR Yy AR Ana A5WY 2apnn 2%wa T BJRTT DR
N7 NP RN THDIR T AW ITYNT NTIAY NPVPDR NPRWI 2P 17 07pN7
Y72 131aon by p19°0i 2%wa 925 AnIT 7Y an Y¥IDa ANwRI? AT ov . 1)
n°25n *5 AWITR TIN LW AW (AWK AR chancery i NRDIY AN ANy
SW »Ipnit 25w T BIRTT 993 nR 2 naY vbwni nab qwor? X0 AwIng 15900
P12°0 INWRIT QYD IMYT YW 11YYR vDWH N2 03 WK AINR? 132,907 Yy ;190

n2IvY 71 2%Wa 931y vEWNA Y93 173 .72%2 LdWwA RYXR PIDR VY NNTAW AYRY PR 7IRD?
7Y L(trial) 37 73102 NPRIT DR P22 LOWA BPY ARIXT PRW 20 LDWR OXR L,YANIT
IR NITAIVA 9772 25w 1971 ,7772 021277 23N TWRD DWAWINT DR MI0RY PRY I PR
IR .0°YIAWIM PR 12V 1272 NIIAN T2 IRPAT VOWAT N°23 03 07p 7 11T 22w 0YIR WA
Steven S. Gender X7 N°1373 NIXIR APILPITA WIWR PAva 7R JFED. R. CIv. P. 56(a)
.& LeeH. Rosenthal, Managing Summary Judgment, 43 Loy. U. CHI. L.J. 517 (2012)

.646 'nY2,109 w771 Y2 MFW ™1y 129

Mergers and Acquisitions — Delaware Supreme 187 177 1192 mINvY .Awvonn? 14 w73 ,0v 130
“Footnote fourteen, which seems to increase the :1825—1824 'mya ,113 w”n »¥% ,Court
litigation risk, will likely dissuade transactional planners at the margin from employing the
dual-protection structure. Controllers who wish to freeze out minority shareholders may
simply forego the opportunity for business judgment review and price the cost of settling the
.inevitable litigation into their offers’

In re Kenneth Cole Prods., Inc. v. Blitzer, N.Y. App. Div. LEXIS 8037 (N.Y. App. Div. 1st 131
.Dep’'t Nov. 20, 2014)

Swomley v. Schlecht, C.A. No. 9355-VCL. (D€l. Ch., 2014) (Transcript) (“[...] the MFW X3 132
standard was born with the goal of establishing a technique, a practice, a structure, where, at
the pleading stage, defendants could show that they were not subject to a breach of fiduciary
25w3a Ay°ana DR pInnY ww vdwni n°a vap Books-A-Million 1°1va o3 .duty challenge”)
no%7 nYInN N 21%WY 75 172 wew NIy Y 1303 kY 0°YAINAW 1S motion to dismissTi
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