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Incomplete Contracts and Ownership: Some New Thoughts, 97 AM. ECON. Rev. 182 (2007);
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.Unforeseen Contingencies and Incomplete Contracts, 66 REV. ECON. STUD. LTD. 83 (1999)
0713777 NI01% °23m1, 112377 952 .77°RY 240 'Y ,27 W VY LAFFONT & MARTIMORT 23 X1
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,(Ernest J. Weinrib, The Fiduciary Obligation, 25 U. TORONTO L.J. 1, 4-5 (1975)) 2™ 33
“The wide leeway afforded to the fiduciary to affect the legal position of the principal :9°207
in effect puts the latter at the mercy of the former, and necessitates the existence of a legal
device which will induce the fiduciary to use his power beneficently. In this area, discretion
and obligation are correlative concepts [ ...] Accordingly the hallmark of afiduciary relation is
that the relative legal positions are such that one party is at the mercy of the other's
.discretion”

PRITIWRD LTIRD RIT 727 TWRD NPIWDR 1MTY PRI NPV A2 ANDIT LOPLII 28 WU YV IRY 34
7PID17R2 INNIDW D°1IMIA 7Y 312 MYYA Hw 0I0rRA P T 933pn A1 PR, W1 0IR RID
IR TIIRTT 201 2371 Yy 1IRPRIAW 0272V 1°2Y 0°IIR P2 YR 700K OV THRNAY 15 NI
Giuseppe Dari-Mattiacci, Savery and Information, 73 J. ECON. HisT. 79 (2013); Barbara
Abatino & Giuseppe Dari-Mattiacci, Agency Problems and Organizational Costsin Save-Run
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Joel C. Stein, Agency, Information and Corporate Investment, in HANDBOOK OF THE X7 35
ECONOMICS OF FINANCE: CORPORATE FINANCE 111 (George M. Constantinides, Milton
.28 W~ °vY ,Hart, Theory of the Firm a3 1x1 .Harris & René M. Stulz eds, 2003)
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Joel Sobel, Interdependent Preferences and Reciprocity, 43 J. ECON. LITERATURE X1 DI11p0Y 49
392 (2005); Stefano DellaVigna, Psychology and Economics. Evidence from the Field, 47 J.
Dae T. Miller, The Norm of Self-Interest, 54 AM. o3 I8 .ECON. LITERATURE 315 (2009)
.PsycHoLOGIST 1053 (1999)

YY IR PPIYAL PR Yy ¥0waY 2130 o LIYD VD PPUIV T3 7D FIPONA TN OPPR PNNT 50
QO1IY PTI1 M2 NP0 PV D'wpn 0N 0020 IR 0P332 73 (IpdRA 191,IMK 1Y 1D
D371V TN 702171V IR YW PAI213°0D7” 19790 9317 IR LNHXY ADIVA PrIRAY 1YY 0027 pm
qX°397p 23T M2 PINT L TIRTPI 7IDT) 57 AP0 ,ApNR M0 ,0DWN 112037 AN
David M. Bersoff, Why Good People Sometimes Do Bad Things. 91122 187 (2009 ,0°57Y
Motivated Reasoning and Unethical Behavior, 25 PERSONALITY & SOC. PSYCHOL. BULL. 28
.(1999)

Brandon N. Cline & Claudia R. Williamson, Trust and the Regulation of Corporate wn®% 187 51
OPNLTIDIR TN NN M bw mwn Yy .Self-Dealing, 41 J. CORP. FIN. 572 (2016)
JOEL MOKYR, THE ENLIGHTENED ECONOMY: AN ECONOMIC HISTORY OF 1IX1 7°10°723
.BRITAIN 1700-1850, 384386 (2009)

Amir N. Licht, Chanan Goldschmidt & Shalom H. Schwartz, Culture Rules: The 2wn% x1 52
Foundations of the Rule of Law and Other Norms of Governance, 35 J. COMP. ECON. 659
NP2 a0UNRPR YW NIPPURID 1°2% D710M 0PMAIN 8237 P2 YIRR W Ivnn 71 pnn (2007)
Jordan I. Siegel, Amir N. Licht & Shalom @3 1x7 . 1pbw Mo pw Yw NMin11 My ,nuapn
H. Schwartz, Egalitarianism, Cultural Distance, and FDI: A New Approach, 24 ORG. SCl.
29p2 M3 MDY YW Ml A% NN arIRRIR A oPRNR Tynnn 1174 (2013)
DI NIPIRN 07TIRN

Amir N. Licht, Culture and Law in Corporate Governance, in THE OXFORD IR n°%9 7poy 53
HANDBOOK OF CORPORATE LAW AND GOVERNANCE (Jeffery N. Gordon & Wolf-Georg
.Ringe eds., forthcoming)
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NNYWAY 0777 AR007 NWITI RYR ,NPTIRTIN ANIR YRAY 791902 PRvnT IxY

7D, P01 MY VIR NN 1694/92 X7V 5277 'MYA 21 WA YYD M0 R7Y 1AM IR 55
7NPPINT 9Ya VI NP2 DY [7an pITD” AYIPIID PRMIX MApYa L(1995) 410 ,397 (2)n
.(1978) 17,13 1 D°wOWNH

Guido Calabress & A. Douglas Melamed, Property Rules, Liability Rules, and X1 56
n°197n A7y Inalienability: One View of the Cathedral, 85 HARV. L. REv. 1089 (1972)
Zohar IR T°3RN2 NIYIA MIPOYY Wpa NI™INR *H931 P2Ip 925 Yw mnvan naaon 2y nywan
Goshen, The Efficiency of Controlling Corporate Self-Dealing: Theory Meets Reality, 91 CAL.
17 v R°LOWH ”NINAN 1272 D0IVIR T TN VAL WIA T 03 X7 L. REV. 393 (2003)
127 PODY 39 'DD ,B”¥2 DYYYIDTT P12 /3 PINVY 10406/06 R”7Y ;12 W 2799 11137 I03X 5 (1998)
PRY 271 1793 13TV 7236-05-11 (D-7 *TINM) D777 5(28.12.2009 ,1212 QDIID) INXIT LW YW
.(312710 VDI (11.8.2011 ,7212 DOTID) 7Y 1988 71712 MTIAY? NAYapP 792N

NI30M7 1M N3N 7YY 77°p01 AR 0PVOWA D MIWRAA NIPXDIRT NN DX NRYTHT NDoa 57
IAN AYRES, OPTIONAL LAwW: THE STRUCTURE OF LEGAL IX1 *Y95 Dw»% .nomonn
RICHARD A. BREALEY ET AL., X7 NP NPI¥DIR Yy ypi? .ENTITLEMENTS (2005)
.PRINCIPLES OF CORPORATE FINANCE 503-505 (10th ed. 2011)
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George S. Geis, An Embedded Options Theory of Indefinite Contracts, 90 MINN. L. Ywn% X1 58
REV. 1664 (2006); Robert E. Scott & George G. Triantis, Embedded Options and the Case
nwdWHI NN .against Compensation in Contract Law, 104 COLUM. L. REV. 1428 (2004)
NIB”3 NI2WMA P02 AMWR 71N NIDT Py PR »IX0D 1A% ADYORT NDIIN PAW Oy IWKR3
Daniel Markovits & Alan Schwartz, The Myth of Efficient Breach: New Ywn% 183 .7y
Defenses of the Expectation Interest, 97 VA. L. REv. 1939 (2011); Richard R.W. Brooks, The
Efficient Performance Hypothesis, 116 YALE L.J. 568 (2006); Melvin A. Eisenberg, The
Disgorgement Interest in Contract Law, 105 MICH. L. Rev. 559 (2006); Daniel Friedmann,
.The Efficient Breach Fallacy, 18 J. LEGAL STuD. 1 (1989)

.Lee Anne Fennell, Forcings, 114 CoLUM. L. REv. 1297 (2014) %7 59

lan Ayres, Protecting Property with Puts, 32 VAL. U. 03 IX1.5 /nav2,57 w711 2°¥% ,AYRES IR7 60
.L.Rev. 793 (1998)

Thomas W. Merrill & Henry E. Smith, The Morality of Property, 48 WM. & MARY L. X7 61
.REV. 1849 (2007)

.1863—1860 'nva, 0w 62

Henry E. Smith, Institutions and Indirectness in Intellectual Property, 157 U. PA. L. REV. 63
.(Smith, Ingtitutions & Indirectness : 127%) 2083 (2009)
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FRANK H. KNIGHT, RISK, UNCERTAINTY AND PROFT 19-20 (Courier 7nRNDI2 X7 64
Corporation, 2012); Israel M. Kirzner, Entrepreneurial Discovery and the Competitive Market
.Process. An Austrian Approach, 35 J. ECON. LIT. 60 (1997)

“[T]he information for which a :2103 '»y3,63 Wi »¥% ,Smith, Ingtitutions & Indirectness 65
duty-holder is responsible under a put-style rule is greater than under a call-style ligbility rule.
A nonowner who wants to avoid dealings with the asset and its owner need only avoid themin
the case of the call, but the nonowner is always potentialy on the hook under the put. This
type of unknown — and possibly unknowable — information in the in rem context would
require massive amounts of information gathering, wasteful avoidance efforts, and debilitating
Henry E. Smith, Property 1X1 P3p D571 2192 y» YW 1m2°wn Yy 70711 0185 .uncertainty”
Abraham Bell & Gideon 3 X1 .as the Law of Things, 125 HARv. L. Rev. 1691 (2012)
M7 Yy Parchomovsky, Of Property and Information, 116 COLUM. L. REv. 237 (2016)
Lee Anne Fennell, Revealing X7 771 9372 y1» 19737 NIPXDIRI WINW3A 79137 A3I00
.Options, 118 HARV. L. REV. 1399 (2005)

Amnon Lehavi, The Global Law of the Land, 81 U. CoLo. L. Rev. 425 (2010); Amnon X1 66
.Lehavi, The Property Puzze, 96 GEO. L.J. 1987 (2008)

Edward L. Glaeser, Giacomo A.M. Ponzetto & Andrei Shleifer, Securing Property Rightsixa 67
.(Harvard Kennedy School, Working Paper No. RWP16-040, 2016)
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MATHEW CONAGLEN, FIDUCIARY LOYALTY: PROTECTING THE DUE X1 0PY X» minY 68
.PERFORMANCE OF NON-FIDUCIARY DUTIES (2011)

.145/1¥2,11 W77 292 ,MIRNNR TV IR 69

John H. Langbein, Questioning the Trust Law Duty of Loyalty: Sole Interest or Best X3 70
Interest?, 114 YALE L.J. 929, 947 (2005) (“[M]uch of the concern voiced by Hardwicke,
Eldon, and Kent—that without the sole interest rule the beneficiary would be “not able to
Joshua 187 .0°712n 71129 XM NT1P°33 AYPN1 11 7w 3 .prove” trustee misbehavior—is archaic”)
Getzler, Rumford Market and the Genesis of Fiduciary Obligations, in MAPPING THE LAW:
ESSAYS IN MEMORY OF PETER BIRKS 577, 586-589 (Andrew Burrows & Alan Rodger eds.,
2006); Joshua Getzler, “ As If.” Accountability and Counterfactual Trust, 91 B.U. L. Rev.
Charles Mitchell, Causation, Remoteness, and ; (Getzler, As If :197%) 973, 986-987 (2011)
Fiduciary Gains, 17 KING'S COLLEGE L.J. 325, 326 (2006); Robert Flannigan, The Strict
.Character of Fiduciary Liability, 2006 N.Z. L. Rev. 209, 235-237
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Ronald J. Gilson & Alan Schwartz, Constraints on Private Benefits of Control: Ex Ante X7 71
Control Mechanisms versus Ex Post Transaction Review, 169 J. INSTITUTIONAL &
“An effective court :(Gilson & Schwartz (2013) :1%77%) THEORETICAL ECON. 160, 167 (2013)
commonly can recover the facts relevant to answering this question. Contract terms and prices
are verifiable, market prices for similar transactions may exist, and expert testimony is often
useful. Hence, courts can effectively police self-dealing: that is, they can apply the
equivalence test. Parties that anticipate effective judicial oversight are induced to conform
INPWRI .LIPDA BPPY MPRNT? MXIW DWW W 77 1RNY .their ex ante behavior to the law”
1YL (NPTIDIN NIVY7) PYHA NPNIINNT NI23T? 77IYND WIAT? 115w 02anHRw YT n1na
Report of Professors Ronald J. Gilson X7 .y1 »11%X1 2193 013 ,mpni IR0 nans Hw
and Alan Schwartz Concerning Recommendations of the Committee on Enhancing
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953 X% 23R MITHTPDA APIIDY” PINW 12XY 130273 72117 03 IR .SeconedRound_Prof Gil son.pdf
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Gilson & Alan Schwartz, Contracting About Private Benefits of Control (Columbia Univ. Ctr.
Ronald J. X1 70 9mx» 91393 for Law and Econ. Studies, Working Paper No. 436, 2012)
Gilson & Alan Schwartz, Corporate Control and Credible Commitment, 43 INT'L REV. L. &
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Zohar Goshen & Assaf Hamdani, Corporate Control and Idiosyncratic Vision, 125 YALE X1 72
L.J. 560, 610-611 (2016) (“[T]he tradeoff between minority protection and controller rights
supports a liability-rule protection for minority shareholders to better balance minority
protection against agency costs and preservation of idiosyncratic vision. [...] Given
Delaware’'s ecosystem of specialized courts and vibrant private enforcement, we find this
.approach desirable”)
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Kenju Watanabe, Control Transaction Governance: Collective Action and Asymmetric X3 74
Information Problems and Ex Post Policing, 36 NW. J. INT'L L. & BuUs. 45 (2016); Luca
Enriques, Off the Books, but on the Record: Evidence from Italy on the Relevance of Judges to
the Quality of Corporate Law, in GLOBAL MARKETS, DOMESTIC INSTITUTIONS: CORPORATE
LAW AND GOVERNANCE IN A NEW ERA OF CROSS-BORDER DEALS 257 (Curtis J. Milhaupt
ed., 2003); Luca Enriques, The Law on Company Directors Self-Dealing: A Comparative
Luca IXI MNW MIm3a 021am YW nxwn mintaY JAnalysis, 2 INT’L ComP. L.J. 297 (2000)
Enriques, Related Party Transactions: Policy Options and Real-World Challenges (with a
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WM DIMRAD DX I2 Y9 7172 RIT — NINT NIPOY 1AM APOYA TR MR DY — 021xn
Y11 ALY YYaw NPYIDT AR NI NN DN 0IANNT,122 /PYa,71 w7 VY ,2015
5w nmon [P 07RR MIRT 03 DWWV 07 TR ,APDXTNA RY AXW 130”1 ,NIPR-NA APR MIIYY
.DMINR DPYLH DTN AYPDR

Melvin Aron Eisenberg, The Divergence of Sandards of Conduct and Sandards of Ywn% 11 76
Review in Corporate Law, 62 FORDHAM L. Rev. 437, 455 (1993) (“it is widely understood
that [...] approva of a self-interested transaction by disinterested directors will not prevent a
court from applying to self-interested transactions a ‘smell’ test that is more rigorous than the
WIN” 5Y P73 MOANDAN 3PN0R IMRYT YW (1°2vi voWwNT N2 NXT OV .business judgment rule’)
Nixon v. Blackwell, 626 A.2d 1366, 1378 (Del. 1993) X7 .XW2 NPLOWH NMYIdAY? "™
(“The court’s decision should not be the product solely of subjective, reflexive impressions
IR NMP>27 .based primarily on suspicion or what has sometimes been called the ‘smell test’”)
Lawrence A. Cunningham, The Sarbanes-Oxley Yawn: Heavy Rhetoric, Light Reform (And it
Just Might Work), 35 CONN. L. Rev. 915, 983-984 (2003)
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%Y 12 N3 ANANT 19 737 TN XIT P VOWNAT N2 NLPNAY 0YNONT 02171V
TIMNT PR °D YRR IMYNRN 071372 PWUR IV 0IDTIVIDRY TWRD .0IDTIVIDRT T
amng 79772 777908 IR NIRM ROAW IR AnDWwI ARDH vbwna n°a% naxng
n°2 Y YW PINRT NN 732 NPT Pw XY M9 NI 9372 Fasshi nwasa
DnYLn 03 M9 YW IMwn By ,(Arden) 779X Y179 251 ,1793IR2 IVIYY VDY
D°007M OPR 07 AR MKR?T YW vEwn *na 78.¥17 nya oy MTTPNna MYy Yo
NYT NNN2 0% 0117 TROYR PRIN DY ¥TOnn prEY IN°IW NpDRIDKT NPYINA N1TIAY
9. MyI31 Mpoy YW 7R Mran” by n1habs

LOWNT N2 YW NIRRT DTN P2 Wp YY 7Y L,R37 pRnD 1I19°T7p5 1029
nIINR 9252 NI3MING NITAYI .M NPHEY NIPOYY TWRA NIIAR Y20 nyrap 1A
NIPAMINAY 1P0%13 1A IMRYT YW LDWNTI NIV TR 1P 727 7P MYDYIN
D1 Of 77202 MY MYIYDY Y3 D1, 07 TPARN 07310502 119703 (917 XX
99137 9157 QIR N°2°0°TIDT NPDXNT 1M LARYAN NPT NIIWRIT NINTI NIINAR 99
LOWNT N2 PW INPANIA 3 1T APV AIPOM — 73N ,NPNI’0 1273 TIPON
M1 VBWMA N2 IWKRD 31 I 995 DIpma nvanx Y9y Pnnh IR mwon
PO WX .9°YY 11TMY 220NN MINIA 751INT PV WY 3w MIRT,N1hnIM
NPILPIT DR AR INRYT LAN00T MYWHNWA YW 71w %D RD PIX° °N2°07
79w vDWNI Na% ANYR XPW AYwa (72%2) 79302 DPHXY NIPOYY WX NP
LMRDT DR MWTIPAW LTV PN PN 11 YW vdwna CNa2 1KY AW NPnmn
80.n1PmmInTR NN AR P2 ,AWYR? ,NIYLA APIVRIIN ANNDN.

napN NNIYN .4

0P 0°D°pN DPY¥NRI NIRIMK 0N MININ 2V 1377 1117 *NI2NT 0IWPRT Y1 YR
15w 19195 X 1PW 7371 QY PRINR YW AV 0°N°Y% IWOHKY "IN DIVIK 03 MR
QY IWPNAY NWRAR 7720 MWK YWnY 1277 I LINR IV YW AYDWRL wwna ayInin
792N MYTINA DY YDwn u bW HYa TWRI IR,V ORIN DR VIARY WA ,7WN XY

(2007) 939R NLDIWVT YW APT POBY 19 ‘DD ,661 (2)3D T 1IN ‘1 3TN 4377/04 XY 77
(1987) 236 ,225 (2)R1 77D ,TWRK 1 1°DD 614/84 X”Y 03 X1 .(NRT ATIPIA XY IR ,LIVH NYII)
1 MINYYNR JIN TPIVA C0ID DR 7I73Y 73 ©°93 LBWAT N2 2T PR Y90 J1727) (W ROWIT)
,710% DD’ 1PAva PDOLW DIDMVIBRAW ,AMIAN TINN NREY OXWI LOWMAT N1 ,0IDIMVIBRT
(7975w 21RY nnbw A3mn 10910 2uond

Item Software (UK) v. Fassihi [2004] EWCA Civ 1244, 66 (“Moreover, thereisaconstant 1x7 78
dilemma in company law as to the manner in which the shareholders of a company can
monitor those who manage its business on their behalf. The [full disclosure — A.L.] duty
upheld above helps to ameliorate these problems (often called agency problems) by
.encouraging the provision of information on which proper decision-making can take place”)

.79°R7 198 W73 TIM0T LOPL 127 VIPDA IR 79

727X 176 W72 T DOPYI 1977 XY 80
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D7TTX I WK IX 82,15 0INR 023717 ¥ 927 8L owrRa 1N nnwan n1aona
YW AWRNT M0 LNMIYYA TI0A? Y70 aNIX A% AR 7T TIYW 2UNYn poy?
D°%mIn] LY YBW? *3 1Y MOR TIX WK IR OIVPR DW” 3 ,JINRT NN
SR ,OR1INXR D9 5y AW 170m2 S 9wk 83,7020 19200 IR 02 X 07 [D7y—
72921 ,07M72 NI DIV TN WWRA AYIAT ORIPR YW YYD .mvon? 1°
7773 9923 naona mIvs 84,7373 Hw Appn o0 A MW
m3 5w 0vom I1¥°12 NWDR N°NYan Arnan Yaph el 7aw n°Yon naoni
RWHT T 93 .07MNVIR D2TIX W P2 75PN NWPNIA X7 NPWPR NPYIN NpbiaY
X1 ,2%7 0IN NI YW N1P0°037 NIYAANT 1732 DYINM ANXY NWRNAT 191 1N
DM WY TWROW Y213 791 8559595 1037 IR NI 130 070D MININH NI TX 95
TR RNART W ApOY PNAY AR I 7AW A0 T3 ,007TRT 12 NIRNAK
YW NI30MY FINIT DRI ORIMRT DX P2V NIRRT 20N DX NIYWA? X7 INIWn?
%W 739,195 .(at arm’slength) Y177 *1IM0RS NN RWH 0702 DY NTIN NWRNI
oy 1YW (adversary) nPnmIYY poy HapY 1N RIMR YW NPn¥Y Apoy YW nuvmn
9277 1071 INPR 9o%W AR YTn NIM3 AYpDA ROTW NONY Apoy nnive L
Hyw 173 925 YY NooIan NPNMIY? ApOY ,NIPINK Y25 NT30MA 1MWY M1XD NIYINRI
nY13° NPAY 7973 MY WK (0ORIN W 2WIT 0 awy LYY 1Tny 13 JNna
W3R M XWH YWY D1W 1% WAl KD ,07NMIYY 0°0mPa RNXY 21vbY
WpPa 1% NP Y1 1IN 9om pApnab RIMRT DY NI 5 mXY3a ADpn 31507
IND13% 72 POR NP NI YR 93 YW K91 1903 nnY YOV amw 1391, 1nwn’
fully informed) X%m "% Yw ©°02 Yy (ywenb nImI7 NHOOR YV nm Rwnb

.72 w7 »vY ,Goshen & Hamdani %7 81

XIDR 2WAN 71202 NPX NN 20 ARLW Y¥a vOPLI MIRINAT MIDIR 7D P11 TP TNRY 82
ANMRIYY WRI MWD »Wp NIIYH M DAY 7130 DMART PN T 7230 .10W ORINDRY
T2°R1 238 W TINE VDRV 177 XY

n% (PN 17w uDWIT) (1952) 889,887 177D ,J1AR 71 7Y 1wINY NnbwI 1730 100/52 ‘P 83
$(1956) 1777 ,1767 » 7B ,]P°R /1 2792 ]IWnW 210/53 X”Y2 {PAR NOY7 2y 0 (whyn vownn
;280 'mY1 ,21 W7 PYY 0P R7YI 197 5(1957) 1618 ,1612 X* I7D ,J1R '3 10 365/54 R”Y
TIR NOPPIT WK ,TIAN? MOLPTT PA NIATINT NN NYIP DIART NN MR 710713
NoDIAM TPINRT NI [..] 17W WK DIVPRT IR K21 I2MT DIVPR DX PNIART WRIQ TRYA?
0115 /1 9772992 610794 X”¥) "IN DIVPR RITI TINT? MIRIT 7292 IR 0I0PR W VP PV
P72 R°W3T YW 17 pODY 74 ‘0D ,289 (4)T1 17D ,IPYIAK 1IDY P12 PIADHI 1T°PHNI *HWIN 02037
-((2003)

0w ©°IWpT AP33 MIPWR N30T NR 23pY MI9AR YV 7anTT2 P12 T MIMhwa pIina urTa 84
TPOY DI M5 OYLN MMYW 1372 71 Y9531 ,I0R Iy YW ydwab wwn ,nrat 19y IR w2
P72 TR APRNT IR MY 1P YR W W MINPPW *0011 ARIT N2 NpDiT NPy
(1996, 77177M) 1073 ,1070—1069 ,1064—1063 ,1060—1059 >3 T15 MINLW7 PIN

WO DR IRA? WY 1P, WA TR YW NINTH NI MIPPDRNNT ,NINM0N 00N N13IYna 85
PINA 987 DR TIBA? 292 IR ,2%7 0IN NN AIAW MYINT 19 N PIAN I¥E YW AR
.17 3907 7779 NP NN WHwn NI RY AYDW YW MOPKRT 71K N2IN? 710377 *RINRY
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5w 115 NR (37nwyn n1nan MWDK 13TAW 933) IpYni XI7 K91 1970 86, (consent
XWNY 783 15w Y3 DY NINIT DR THYH RIT IO VTN INIDTIYN YIAUT CRINAKRI
°37% I DY ,ORIYP2 DPNn DRINT VW WKRD DY ORNNKRT TAID M
75 .0°PW3 077X 12 ORI NPLBWH A9IYD Y5 YW RINA oM XITW QWD 7753
nR 971 2mra NWRPNRnN NPYIN p2BRY MIRNNR O D2TIRY IWDRM I
NIRNNR YW °NI2A7 7013 ¥I3DY 29amT AR T¥N IN0MNT 1R v1aD? vPan anni
S0 T8N
O 3 AYRWH APR I 71 Y17 ONA0R2 2197 1951 ARINKRM MININ 03 AwTn
D7T78Y WK NATI APRI DPNIROIM APR WD AWMT .0MIDI IR DTHYPI MI3Y N
,071 W12, MR WK NORNEY YYDW 1D awnn? Yo T% Pow 753 *7 .annb
WRIN MR YAPY CRNMPRI DR 7IDN I ,ADPN 71307 WAL ARYM MW 7700
88 937 PPIyn NYDWAY 1IN1 IPRW 1PW INR CRINDRM IR VOWAT N7 PMYIVDY
TIRN? 7IpM 1777 89901 207 PUIVA TARN RIAW 73712 33T WKRD NRT NWY
PRIMR YW AYIN A2WDY ADPN 71307 WAR? NWw AT Y9331 ,ARYn nudwn nwd
MO0 WIAY YTARNT PIAINT QIR WD WIWND IR 10N PIMIN IPR TIRNT W
NIRIN? W2 ,7ADPN MO0 I TARNAY ¥13pY 73 ,N°UN30 .NPUDWN TITAT IVY NXTD

Novoship (UK) v. Mikhaylyuk, [2012] EWHC 3586, 83 (Comm) (“In order to avoid >wn“ X7 86
being in breach the fiduciary must show that he gave full and proper disclosure of the nature
and extent of his interest and that thereafter his principal gave his fully informed consent. It is
not sufficient simply to disclose the existence of some interest or to say something that would
put his principal on inquiry. Nor isit enough to establish that, if permission had been sought, it
.would have been given”)
.Novoship (UK) v. Nikitin [2014], EWCA Civ 908 31X .0*I1X 2°nywn 1191y 7w 1770 pod
“A fiduciary [...] may not act for his own benefit or the) 18 'nya,39 w”n 9v% ,Mothew 03 X1
Crown Dilmun v. ;(benefit of a third person without the informed consent of his principa”
Sutton, [2004] 1 BCLC 468, 137 (Eng.) (“For afiduciary to escape liability to account because
of breach of hisfiduciary duty he must show that full informed consent has been given by the
beneficiaries after a full and proper disclosure has been made’); Commonwealth Bank of
Australia v. Smith, [1991] FCA 375, [81] (“Not only must the fiduciary avoid, without
informed consent, placing himself in a position of conflict between duty and persona interest,
.but he must eschew conflicting engagements”)

VITR DIMNMYIT YOI 23 DR ORNNPRA 1 7ENY X9 1901 NN bw amoaw 1hwRa nawh PR 87
XX .NIPR™I27IR? Y1 19 3913 XPW vDWAT N33 POIR? "W *102 MYy 73T P19y prya b
Nirvana-s nas1ma 77997 1) NIINR 995% Mavh qwox1 NP3 avy PRY PUOn? PR TN
LOWNI NIIMR 1273 MW MTN 7207 NIRRT NN 732 XY N30 AwIaw 902 07 (Fallacy
.(1992) 827—824 2 773 @17 7773 °2717 197710 HXR°IT INRT .O0ID7

267 '0% D3 MW .1962—275WN7T ,NIODIMWVIDRT NVOWNT NIIWIT PINY 48—47 'O 2WnY X1 88
mubnn Yapv awpnna 1732 0IRY 7Munn nYapa N7 NN vdWN *NaY IWDRNTI ,pINY
qDRI MLPAAT NYaPa TRIN YV .DIDIIVIDR 1Y NN PWI RY T1TIY IWDR R X MY M2V
Y0 KIT 17w DIRA YW mwa mwbnn vap

TRMA 7R MIPITR” NO’DN DR TIPW OPRPIART VOWAT *NAY pYIY IHYW X7 77 JA0 89
TIWYywni

697

-
=% ¥
nerovcoTil



N7YUN W DXVAVN VD PRY

1M PRNIP ,NPNMIYRIY XY AYIYDT DR IWOR RIT T ,RYM NP3 TARNY 1001 0D
IRD DINIR NINW LOWH MV WA A1 TPPYR YW S0IPNPT DWW LYINT ORNNRT
1991 WX DIAR VIAPY ADRW 12192 NIATY 1001 X ,NINNN 190 TIWYTYWNT RN
A0V ORNNRT YW AN AYIYDY MININTTIRND 2w 75PN 719307 W22 1113n3 Tpon?
TWORY TINPAW 33 ,°9KIWT 1T 03 PRIAPYT YNIRT I IpDNOR 12y Ywn’
90, 11pna vyap» 7937 oY MR YW AYIN TpoY
NI MPOY MW R HW N AR AIT0KR? 01D 70N 02 noYaa anann
SW NP1’ IR PIAY 71937 NI5°1 T NI30HA LN’ NINAND 121THW IpPYa,TIRNI
H¥2 WKRIY 21, 07RNPYY DMI0RPTT W IV MIVENRA MY (NI Xwn 1% TIRNn
nIn *Yya Sw 211 Sw nyIen andoa? Inen Imve ot ,a2wpa 27vn b
TI3IRT D Yy 30 CTARN HYwan Pw nPIWwh 0rd nawm 1 v 22.00vI7RY
W Awhwn Yyabw m9ann Yw Apoy? qwk 93.(OECD) minve1 *25%3 avs Iy
NY13° X PIAY ANYPONW ,NDOI NPTINY AW T VPRI NNANT PN VAP 72 Y

DINIR VDWW YW 11T POD ,67 ,57 2 77D ,19°YD 11 172 YXDT OVINN N2 AN 247/47 R”Y IRT 90
y3I NPAY 7720 YW YmInk MoR 9237 19IRA 03 Y901 0p YPMIRA Y2pnt pIna 19R”) (1949)
0P 73 DX X9R ,71207 ¥ %Y AWV ATN2 — PDPYA IR PIWHA PP — ,N0ID ,NMINN APNRaNn
0 IRT AT I IV 127 2w 1P 17T NIPLID NII3NA (73720 NIPNA DRT INATINAY I
N3 PN 271270 ,255

Lucian A. Bebchuk & Assaf Hamdani, Independent Directors and Controlling X7 77°p0% 91
NIRPYY *H¥a DI0PTW 0¥%¥°Ynn o1anna JShareholders, 165 U. PA. L. Rev. 1271 (2017)
AMRYT YW 172 .M MYIYD MWURA INdm RN 1RYM? (“enhanced” independence) 712
,(disinterested) 7o°y131 RY” 2% (independent) 72> Xn¥Y” D™WVRI*T "2 FINAT KIXH? IWDR
P2 NI30MT 19 NAIN ATIRIT IR, 2RIWA 03 MW w2 PN

HY3 72 MWORY AWAIT IZA 323K NN PINY 275-269 103 1MYA NI PRIWN 92
Financial -7 oyvm oft @ra1 N2 YW 707122 92y Wwapw 21w °Y253 0oy kY NI
LR 11.1 Related Party Transactions, https://www.handbook.fca.org. 1x3 .Conduct Authority
5y 7°p0Y IMRYT YW 172 03 NIBN0MD 1MIT AN 73 YR Twnna .uk/handbook/LR/11/1.html
OECD, RELATED ;74 w”n %% ,Enriques, Related Party Transactions X1 n1Inx niran
PARTY TRANSACTIONS AND MINORITY SHAREHOLDER RIGHTS (2012), available at
.https://lwww.oecd.org/daf/ca/50089215. pdf

Assaf Hamdani & Yishay Y afeh, Institutional Investors as Minority Shareholders, 17 ;0w X7 93
REV. FIN. 691, 692 (2013) (“Financial economists, legal scholars, the Organisation for
Economic Co-Operation and Development, and others have urged lawmakers to subject
,yap n1ani pIn .certain self-dealing transactions to a vote by ‘disinterested’ shareholders’)
PINY 16 ‘oM T3P°N :1972) 390 170 ,2011—R”YWNR (16 ‘0N TIP°N) NIN2ANT PIN IVI PRRIY TRN
— Y131 XY NI CY¥a mYIpn wrhw YW 7a11-nn” N>nna ppnonw ,i51 1107 ,(N1NanT
DX 1PN 16 /OM 73PN .PINT RPN DY MIREAT N2INM IR 137 NI0INN 7IwD Hw AR¥IN
INXR? .wpanm ,a12 Yapnn 0o¥Ial K27 NTIRT °Yya YW AxIapn nubnn 0> wapa ,nnyni
,AYRWR H¥aY 02 INT DIRPXY P 2PNYAT QPN0PTIIY 1207 AnTNIHA P13 03 Ppend
DI¥PIYI NINNA 01TRPY PN .oIPn XY NI CY¥aY 77330 WInH aninY Msnonw InRY
PINY 24 ’D) NMANT PIN? 245 PYOI FPPY TIPPN2 (“NIPTIIN PIN”) 2013—17YWNI NPT
PN ((DANT PINY Py 1IP°N) 92,90 170 ,2013—717YWNI NPT DIRARYY NIINNT 01TpY
W Y2 YW INydwhn 07N 070 YW DNIRNYY NNYIAT? DRINT DR TV
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nIy1 W ImMp ba NN PYA YMY 720 NINTR ORHXY 1NN Rwn YMY 71ann v
X217 19937 NYAPW T3 NI I AT RIT 0°ITA 71T, ]0 1731 90 12 Y4.nmphan
»P1 DITIX T WIIAN TR AVIAIT A9IWDA NPA2 YW PYANTI CRINRT NRD

95, 5nmIWHTIRNEY TXD IDPN NI07 WK TARNIW ¥12pY IWDR W 75,nyT

YNV INRNYN NN’ .2

LOWNT 192321 MMM IDYNOAW 2PN LOWNT MV 317 YT AR 1IN P2
IR NPAXY ROY PWIA? 171 OR AYRWA NRIYAN AWV PRPINKRT P77 1727 ,9RWN
NP7 12°BRI 7MIPAT” A1ADN AP0V MWK ,77AM2 RNNR YW NINR AVIA 799D
73 NRT NPIYY LW 0P NRMPH NP 7T AD°PN 7275w 5 DY 2°wn Y9MRA 1T /IR
7ROy YW XYM NPT PENOAY ©°1319 ,AMKRYT YW I 03 031,013 MIXIRA 0717
PIW 772IYR NONY IAPRI AN NOYIR W AIY LYW DR PwIR? I3 71an Yw
P75 .0%INR DPRNNR YW NIVIN NIPOY 121TAWD NMIPATT 2202 1IN IR ORPIARA
nNIL W 1°2 9YDI NMXINI PWwI 15937 NINNDNR YW TN00°T PNRMWI 1IN %N 17
1°2 INM AR DY 9% 12 WK ,2IRIWOT 277 2w ININNDNT Mt 0°035 vEWHR
NPWRY 2°20 739977 YW Naxyna 75IpN2 NIPANM PYMRA PIN NTRPD MW NY
n>>¥a% NNY X7 VEWMI PNAW NYIONT NWAT PV AY RN KoM ,7IWY YW RN
NaxYNI 15PN A2 NNM PRPPINRT I NP0 LAWRIN DNWR WA PN ¥
RWI2 NIRRT PANT NRY DWW ARHT NN TV TIWY VNI ARPT YXPRD 190
IR LANINRT DY MRYT YW P72 IR DMNNENT YW MmN awn 75wnm
VOWMT MY N2 NATNA ADPNR 3TMYA PR INI0IdNT Y Nwan nw 1On»

o2pnn

MY DY NMIYN IN ,S00INN 190 .1

719977 NINNDNT (X)
YR T9m0 YW LOWMI N2 NIIWMAN AT 1Y DPRIMRY Y12 02310502 PIDUR
TUYW 925 RO TIWYTYAW RPN, TIWYTYIIRA ARNT R 23R YW WPn noIvn

T AWM NY*ARAW 1a07 73 WY 0377 P9W1A NPT PIN [PINW *D3 ,MNant pInk 117 /0 94
5w W 017737 NIPWY IR 0312 PR D°0YH K2 DPpOY 0MWRA .Y T1T D93 pRInni 190
PN9TYM 17 NPNTIR 1, INYYING 27 IpTIW ,AWIYe P20 TV NINNT TYRRY wwn v ,wnn
nLDIYT YW 71177 pODY 2 0D ,1107183 P72 1P 1) MWIPNN DWI — YRIW® NI 2438/09 X7V IR 95
0 1107 DBNRA YW [27Y — NIRRT pInY 275 §°Y0 °bY] AP DWR”) (12.9.2010) NN
TPOYR MWIRI DPWOR QUDIVPRA NYDWIN APRY IORNXY APNI 107 12 MLaAY 1IN 712
WI3Y 7D 7371 PIPA L(7AYRII PNPIA VYY1 7IANA NI YW DPMRY’ 000K PR WK
77 1 PWAIT PR NINTA L4 W VY L 1RTDPWNOR NOYI N30n3 101 A7ans Yw mponn
X7 ©IPDY .12 2NN D*NVRTTT MRPEY NPAAD TATPHI, NN RWHT 2702 Y112 RP™INRA
SEralLRbhbl
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MY AN AN Pwn %6 (bill for account) 1AWN YW TY0Y NIPNY NI30m3 032
NPNL W NPAAN 71710 NR 7213 WPR NOIYN ANPW AIWYYWNR ARNI 02N 1y
¥293 (Eldon) 137%X 71%01'% 7912 W 101375 NDIPNA IMIPHA ,ANP 0D YW nwpITa
03 DNYT DX DNY VWM N2 1PN W ADPNa 0T AWwYTYwna RN YW IWRID
YW NIYI3 NIPOY 7273 API0PITI DR XY 07 AMKRYY phnn yTan nrao?
MY ,MIARIT 203 DI AR WIT 1AW ,1747 NIWH DI PPT PODA 123 .OORIMK
T RY 19 991,970 1Noa mId e pRIw 5 Yy (Hardwicke) p>11770 M0rs 7MY
OB 98.073191D 777513 9N AT AN 1Y FNWYI AW OX AR Ipoy? ApIn
YYD 777 71IY2 poyw ,ARM ANIR 5101 York Buildings nwna o1 nva bw 0T
YT QY MRV NDIVA YW 217°W3A AWRT AW A2 oy DX 1°2077,937 NY WA ARID

: VMO

The danger of temptation, from the facility and advantages for doing wrong,
which a particular situation affords, does, out of the mere necessity of the
case, work a disqudification; nothing less than incapacity being able to
shut the door against temptation where the danger is imminent, and the
security against discovery great, as it must be where the difficulty of
prevention or remedy is inherent to the very situation which creates the
danger.??

NIV 79w 9937 1937 NIRINK DM MWH0KR YT 2w Nuswni Mobwhn
DMIONIRMT L,TWYVYNT ARNT WX PTPR TP NRD T podD YW 77702
— DPRIMRI TNV poy 102Bennett1 James! 0! Lacey! %0 nwap .01°7 7Y NINDMORD
W37 WX — NIIMRT DPNWR 937 DLW D°INKIT ANWRID NPVID NINDRID K]
1733 ,N°2VUP IR A1MAN NUNT PAY NI 07°AMPY IR DPYY? NIHRIT 200N
T2 W Lacey 11w .m0k mvw 95 X921 73mY 11 207 *Yan ,nvanio 771°ama

.249—245/nY2,11 771 9% ,MIRINR PT VIV IRT 96

IRY WP PTI UDWHT NPALWR NPHYI NRIPRI 7NPNDINTI N2YI YW YNt mnb 97
Rohan Havelock, The Evolution of Equitable ‘Conscience’, 8 J. EQ. 128 (2014); Rohan
o3 X1 .Havelock, Conscience and Unconscionability in Modern Equity, 9 J. EQ. 1 (2015)
Michael Macnair, Arbitrary Chancellors and the Problem of Predictability, in LAW &
EQUITY: APPROACHESIN ROMAN LAW AND COMMON LAW 79-104 (E. Koops & W.J. Zwalve
.eds., 2013); Dennis R. Klinck, Lord Eldon on ‘Equity’, 20 J. LEGAL HisT. 51 (1999)

Whelpdale v. Cookson, (1747) 1 Ves. Sen. 9, 27 E.R. 856 (Eng.) (“although another X1 98
person being the best bidder bought it for [the trustee] at a public sale; for [The Lord
Chancellor] knew the dangerous consegquence: nor is it enough for the trustee to say, you
.cannot prove any fraud, asit isin his own power to conced it")

.York Buildings Co. v. Mackenzie, (1795) 3E.R. 432, 446 99

.Ex parte Lacey, (1802) 31 E.R. 1228 100

.Ex parte James, (1803) 32 E.R. 385 101

.Ex parte Bennett, (1805) 32 E.R. 893 102
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:LDWNT N2 YW1 I YW NI

[The trustee] must according to the rules of this Court be watched with
infinite and the most guarded jealousy; and for this reason; that the Law
supposes him to have acquired all the knowledge a trustee may acquire;
which may be very useful to him; but the communication of which to the
Cestuy que trust the Court can never be sure he has made [ ...] though you
may see in a particular case, that he has not made advantage, it is utterly
impossi ble to examine upon satisfactory evidencein the power of the Court,
by which I mean, in the power of the parties, in ninety-nine cases out of an
hundred, whether he has made advantage, or not.103

“no Court is equal to the 3 117PX 112 1% 721N .James NWID2 NWI %K NNPYY
104 examination and ascertainment of the truth in much the greater number of cases’
93197 177 T2 IR 1aR1% 105.“out of the reach of investigation” X¥»1 070 ,1ARIN
NPRWN MYIVON WWR NIMYNT yTH YW NI5°1 NIND RIDR WP INIWH NI30HI 03]
MWD AW 71 72772 TN DAY D1YY 7377 12V AWTW AN IRIMT,INYIY PRY
PPXPW T NYIT NDIYA APOY DI PRW 1M XPDI PR 03 77 171y 106,851 219 mon?
WY 7913° APR NIAR D317 DX YXIY AN 1) IV 7TV MNRY — ORNNKRA

107 977192 MNP MY WWwi JINN NRT XY — NPHXY 7p0Y

1Y WIpnw InRY 73977 NR 99507 9130 vdwni N2 PR 923 Bennett Nwn3

MIYT NDIVAY AL — Y% 0vIO1R P w2 awnnaa 108 xwnb ponvn

.1229—1228 'ny2,100 Wi °vY Lacey 11y

.388 '0¥a,101 w73 2°¥Y ,James 1w

.ow

“[T]he trustee or solicitor bringing [an asset] to sale may have agreat deal :389 'nya ow X"
of information [...] So there may be a great many clandestine dealings, which may bring it to a
,Jwnna ,price far short of that, which would be produced, if full information was given”
“[T]he trustee is bound by his duty to acquire al the knowledge possible, to :T1y 1nIR2
enable him to sell to the utmost advantage for thecestui que trust, the question, what
knowledge he has obtained, and whether he has fairly given the benefit of that knowledge, to
the cestui que trust, which he always acquires at the expence of the cestui que trust, no Court
.can discuss with competent sufficiency or safety to the parties’

“even in such a case it is so difficult to be sure, there was not management, a :388 'nva ,ow
7172R T 1o 792 Ldifficulty, that might exist in a much greater degree in many other cases’
Keech v. Sandford, (1726) EWHC Ch J76, (1726) 25 E.R. p°n1I73 137 popn amang 332a°
TPRIIRD /1 102 20136-09-12 (X”D >TINM) 3710 IR .YRIW2 03,017 Y 7Y NI L,223
1190°1 13484-03-09 ("1 *TINR) R”N ; (1PRH™NIP NVDIWT) (21.10.2013 ,1212 DTID) B”¥2 79N
.(QpY> VW) (17.12.2013 ,7212 DOTID) 9B 1)

INIx3 .“1 have repeatedly thought upon this subject” :898 'nva ,102 w”i »vY ,Bennett 171y
3 191N PRAAY PIYR T2 DR IRT 12770797 2713, I0R N2IWY 0217 DR ORINRT WII TIpn
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DY Y22 YN T ORIMROY XITLPTOR TN PO ,wwnT Ophnn yTnn nvya
“al the rest of the world may be ignorant of that 17°X1 ,1MWX% ©°7277 2¥n»
XMW TV ,LEWNT N°2 NYIY NN 75 NP m7vy nvbwan 109.circumstance”
IR M7 95% N5% NP man PXUTIDD — NIND XY s NIWNRA D1PWY 7150 2% 71D
,ART 110939372 03 ANIX ©2¥1RMY 022w NY? NYN N1PNTIRP23 INIR 0310 VWM N3

for the Court can with as little effect examine, whether that was done by
making an undue use of theinformation, received in the course of their duty,
in the one case as in the other. No court of justice could institute
investigation to that point effectually in all cases; and therefore the safest
rule is, that a transaction, which under circumstances should not be
permitted, shall not take effect, upon the genera principle; as, if ever
permitted, the inquiry into the truth of the circumstances may fail in agreat
proportion of cases.11!

nPAMING RIDR Y2 PR 7POYA 19N YV vBwmn N2 YW IMp 52 nYmIng 10N
nIPoYa 9317 ,0MPNT NP2 NN 2PRa LY IR 12 11 RINW AwDD
VOWNT N2 QYL MP*D2 NYMINT 0N AW 17 72 0217 VBWAT *NAW MVIWD
Sy ORINRT DRIWL VOWHT N2 YW MM YW Dyand °nYa) 1”121 NINTMIn yan
nR Mud? w> 0%Ww ,1»an% YW INTNYa 75957 03 179NN IO 23R .0V w3
39 AR, NIRTNVPMTDIVA ADIPNT M TWPN M20Y'E YW NIwYn 70°5N5 01377
TAY2 MINDIN PR DIMIR TITPR TNY YW rnIynap H2.a%1vn 1m 10dw I 170 Py

$729371 27132 517 DYV DWW 72 PRI, 07VDWN NMIMPY HY NODIAM ,12IYDR NR 720DW ,INR°0D
“[M]y judgment [...] goes upon a principle, that does not affect his honour, integrity or
.(897 'nya ,0w) reputation”

.aw 109

“He s the person to collect particulars, form conditions, advise as to the price :898 'nya ,ow 110
[...] Under such circumstances the safety of mankind requires the Court to act upon the
2wy 1) .genera principle. It is clear therefore, that the Solicitor cannot buy for himself.”
Parker v. McKenna, (1875) L.R. 112 nnani 75972 Axwn 1p5°0 119K INY YW 778 1771270
109w Y2571 DRI NIRRT *177 YW AWRIT FW 3T DX 093 7112 °307 aw , 10 Ch. App. 96, 125
“the safety of mankind requiresthat no »> p1%°12 MM AY D YW [TV IR APTR? NIPDI PR
bw 77°poY .agent shall be able to put his principal to the danger of such an inquiry as that.”
,ANIR 3R 7AW WIINR 7PY? DRI APYORT AR 00 NHRNT DX 703 WK 10317 N2 7°0D
.85—79 'y, 11 W77 YWY MIRIINK 177 00 IR

.900 'nY3,102 W”71 2°¥Y ,Bennett 11y 111

Lacey nw1na 179X 711 YW INTHY NR Ipan (Edelman) 1p%Ix 79K 70 w7 Y7 ,0opw XY 112
711°97 NIIARI D31 IMIYY 7307 D137 IR MPLID NIARIA [ARI MIIVPIT QYN AR R
T7RDD VD XIT URH TITOR TIPW 0PNURIT 0PV DR LA°MN3YR 0017 YW 0°9van Xinw
James Edelman, The 1%~ .Holder v. Holder, [1968] Ch 353 n1apya ,»wswn P 95 02177DR»1
Fiduciary Sdlf-Dealing Rule, in FAULT LINESIN EQUITY 107 (Jamie Glister & Pauline Ridge
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7137 MDPWM 17 IR LNIORTIATIRDY 7PDETI2TIRG YR 9372 AweInn n21o%on
DM 0% 2%y APRA 023107 MW URPOR YR MDYWAT YW apInyI Imo)
NPPLAIMIN ARIING NIWRN 19X AT N2 1225957 NIDOAW NIDYWR — MIRNNR
.77 NPA2 °BY ApoYa YW MYva XOR nPonn

Aberdeen nw1Ipa AN™R AORAR MWAANTA LAWYRY AIIAKRAY LARAN 7NN
MW 03 7°7W JA72 11237 NIRRT 171D P Ya IR 100 aw 3. Railway
n*2 m3% 1317 AW 1PARa MIY0nY MIAwIN A7anT AraT MInn WK NIsnwa
nPna 5% Ywatna X°n ApoyR 3 vap ,(Cranworth) ‘MIMIp T2 B ,0vIM0A
nR 702% 11°0°1 95 Yy n20yna ophnn v nPva by viaxn NRT INWwYa La1ann
1071 P70 OX IR L,073I7 P O A3 IV APRwY NP1 Y3 PR 03 ovun 15 HY1,PRIN
: QIR O°RIN WAL

A corporate body can only act by agents, and it is, of course, the duty of
those agents so to act as best to promote the interests of the corporation
whose affairsthey are conducting. Such an agent has duties to discharge of
a fiduciary character towards his principal, and it is a rule of universal
application that no one having such duties to discharge shall be allowed to
enter into engagements in which he has or can have a persona interest
conflicting or which possibly may conflict with the interests of those whom
he is bound to protect. So dtrictly is this principle adhered to that no
question is allowed to be raised as to the fairness or unfairness of a
contract so entered into. It obvioudly is, or may be, impossible to
demonstrate how far in any particular case the terms of such a contract have
been the best for the cestui qua trust which it was impossible to obtain. It
may sometimes happen that the terms on which a trustee has dedlt or
attempted to deal with the estate or interests of those for whom he is a
trustee have been as good as could have been obtained from any other
person; they may even at the time have been better. But still so inflexibleis
the rule that no inquiry on that subject is permitted.!14

9973 IV X991 NIPATA PUIAN YIIRT PPIT QR VI TIWYYWNT ARNDT YRR IRD
R RO 11659900187 177 — 3mind 115, Aberdeen Railway 1°3 poda avapiw

Matthew Conaglen, X7 192IX Y¥X 0110173 0027 YW N°710° T3-NMP°27 .eds,, 2012)
.Fiduciary Duties and Voluntary Undertakings, 7 J. EQ. 105 (2013)

.1 w7712y, Aberdeen Railway 11y 113

737 °poDa 19977 YW M DX AN 0w 02T N9 NP2 (D017 IWATT) 472—471 ‘Hya 00 114
.101 W~ »yY ,James™1,98 w71 v ,Whelpdale, 107 w”n %% ,Keech niw o2

PAUL L. DAVIES & SARAH WORTHINGTON, GOWER AND DAVIES' PRINCIPLES OF “wn? X1 115
MODERN COMPANY LAW 561 (9th ed. 2012); GRAHAM VIRGO, THE PRINCIPLES OF EQUITY
NIX3TY2 LOWMT N1 L,NYY Nyn wInm NInal 15900 YW anImin LAND TRUSTS 497 (2012)
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AR ARRYOWwI 75977 MIRONY .N1NT TIRY 712780 370 Aberdeen Railway no%na
P77 NPRan 72wn 1PX NPl 7390 Yw anra 7abn U7anres Yy niona arvn
PR D07 YRV PN NPAAN 03 NIATH MWA A WY PORPTINKRT I O2NIRA

o0 M7

79WDY Fair Dealing (2)

WK MR P72 (7NN MPINA7) fair dealing awIni 9372 770 77 PPN YW 0%
23x (Megarry) »3» MY0YX7 130 02°0 Tito NWIDa . Mam mabwn we 12 X
:79 PR1NR DY 02207 NIATINAT P93 DR RATIX

(1) The self-dealing rule: if atrustee purchases trust property from himself,
any beneficiary may have the sale set aside ex debito justitiae, however fair
the transaction.

(2) The fair-dealing rule: if atrustee purchases his beneficiary's beneficial
interest, the beneficiary may have the sale set aside unless the trustee can
establish the propriety of the transaction, showing that he had taken no
advantage of his position and that the beneficiary was fully informed and
received full value.

[...] [T]hese rules, or either of them, apply not only to trusts but aso to
other cases where there is a fiduciary relationship, springing perhaps from
agency, or partnership or membership of a committee of inspection in
bankruptcy. 118

Regal (Hastings) Ltd. v. Gulliver, [1942] UKHL 1, 5wn% X1 MR DWRH 2230 D23
[1967] 2 AC 134; Boardman v. Phipps, [1967] 2 AC 46; Guinness plc v. Saunders, [1990] 2
.AC 663; Sharmav. Sharma, [2013] EWCA Civ 1287

.Consul Development Pty Ltd v. DPC Estates Pty Ltd, (1975) 132 CLR 373x 116

JINPRT DY 3YR PR ARYD MIPAT 2230 ORPTINRA 70900 MR aws 117

19891 OXR AR OTIX PYM 2235w a0 L Tito v. Waddell (No. 2), [1977] 3 All ER 129, 228 118
,OW 03 IR .07 T 202137 IN37T 1722 JUp PR W PIAWIN P2 MINRI MM NIRIDR O
“As | have indicated, counsel for the Attorney General took what | may call the :241 'nya
orthodox view, namely, that there were two separate rules. The self-dealing rule is (to put it
very shortly) that if a trustee sells the trust property to himself, the sale is voidable by any
beneficiary ex debito justitiae, however fair the transaction. The fair-dealing rule is (again
putting it very shortly) that if a trustee purchases the beneficia interest of any of his
beneficiaries, the transaction is not voidable ex debito justitiae, but can be set aside by the
beneficiary unless the trustee can show that he has taken no advantage of his position and has
.made full disclosure to the beneficiary, and that the transaction is fair and honest”
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0°%%5 w32 7277 AR X7 AR — YD IRINAT S0OWNHT WWHT ,2IN57 VWD D Y
;D10 DOWUMIN YW DN 00T 3w 2onn — H99nx HH5 Hw oop1y vawa X 007701
MO YW PHANT IOWAY IR 1IN XIT OPYY p0Y YXIAN ORNNRT NWRIT WOAINA
1M 09YNAY NI3T 732 7IpH INIDT WK TP PN 11T 19 NV 10T 0O TN
DI DYID SRNMRTI W WORINA LAPOYIT X7 NIAT AN3 TY 7PN RPDI PRI ,I9IYDR
TR 7IN3 ORNNRT 120.MIXNNRTT 2033 0O AINIT B WOM KIT WK YA 00 I
nINIRI2 YID% PYY 19732 WK ,(fair dealing) N1xI MPAINA YW ,AMIRDY Aanw 1
Y2303 M, WK H90% 113012 73730 DY 1Tvn DR YRI9N vl (propriety)
VOWNT N2 DX PRI "IWwa Y937 Nom LAY YW nPNIAnT ANt nonna 93
WY POV W AMPan NI 97 ,(fair and honest) ©°1M7 POV RIN OR 1IN2Y
I TN YTARNW LRPY RT IPW PNRT N30 NIDAY NIINRD ORINDRT DR NV
.D°YINYN 110 XN
IN°1,TIWY YWD ARNT M KIT AP0 pOYY 77773k vBWHT *na YW 1R 002
199 Yy Ax 12Loxnnx HYw A%weh qwxa nran Yw 7100 N7 NMORTNT RIZHY
YV 777 PIID 11502 .NI2T 0V JwnA 797X 95 771237 XY MR TI0°7 YW nnwin
122 nynnn %N 99 122% oy apoyi 993 12 wen YW 97an PR °3 (Finn) 1D
191 DWW N 2w, 7101 *VBWA 1PN T30 NMIPATT TI0Y NP1 PRY Ynnwn Jon
W3 92771 *3 073 (Shepherd) TIBW NRT NPWY AWRNT JIART NN ORNMPRI PV
YW NIYR IO 0¥ TMANAY MHRW LNPHEY Npoy Pw Y95 :mITIdl nrivpd
WWN oy IMNNAY MEKRY SRINDKY 7337 P2 MpoY 7372 591,70 2DV IRNNRA
IPOW AMRDY AR W Awea 1230%1nx7 YW a0 (influence) 7nydwn” 21Dm

“During the argument, two agreed labels emerged for the two rules, or two ) 228 'nya ,ow R 119
o3 X1 ; (elements of the one rule; and for convenience of reference | shall use those labels.”
.241’nya,0w

0317 ,IMWI2 NRIMI 9325 NMPYIAW 731737 .JARI RIT ORNNRT M3 NYDYET 130 JNNY APMT2 120
nraw A9%R 099531 ,07INK MRNPR M WPAW-PPIRT MIT RIT TN A WO XIT INIRW
.DDI2 NIMIDT 9272 DRI NPIVT DR 27795 Q1R 0277 TWHTA TN LDWNT

IRT IRIAR O YY P 00 NIRRT MPmnan Y90 1M nonxya povi 993 10 03 waTy 121
H%5% wR3a PRI 1?3 LSNELL'S EQUITY 159 (John McGhee et d. eds., 33rd ed. 2015)
DIPNWR N0 P72 ANIRI NIPMING NWTIT WK 17993 NPLBYWH AIILPITR 121N PR W
,0TXR 991 9RO 172 MR NN IR 227 01N NN MWNTY QWD ,YwnY — 0INR 07wdwH
DRIIR PRI ORINR

P. D. FINN, FIDUCIARY OBLIGATIONS 185 (1977) (“[I]f there is a difference between the X7 122
two types of purchase by a trustee, it is without material distinction. In either case if the
purchase is made without the consent of the beneficiary [...] the transaction is automatically
,DPRIMRY Y3112 072707 19101 @777 NYINN 1272 MIPILRITI DR 7D 13X 77 1002 .voidable’)
797 INKY 7IANT PD ’BIID LMIRNAR PW ATINR NPUDWHA 77N W32 710N NTIPI PURA RIM
.PYI00IR PW *977D7 LOWNT N3 LDIW?

J.C. SHEPHERD, THE LAW OF FIDUCIARIES 156 (1981) (“The basic theoretical distinction X7 123
between dealings with the corpus and dealings with the beneficiaries is that, in the former, the
fiduciary’s power is one of control, whilein the latter his power is one of influence”)
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NI YW Awpan jpRa i DIND RN NN MYTIINAT 995 YW 11732 numnan
124 7903973 1InRA

nnDPI YY1 wIpn Yy ¥7axn Tito 7 pODA NIAIAN NMIYTINAR 923 YW *1ipi Mo
Y7 KXV ORNNRT IPPIAW TI0°D MIPAT? NWIIDH NIOANT 12 W2 XO*) 1M .ININAY
IPINY ORIND TIMY RYM I3 DNY ORNHRAND WNT 717 9937 ROX TTRD .ININ
59591 NP XY Aoy 995% XIDXR ANIWH 1757 *RIND RPN 1927 TI0° Y 191907
nINAY nNDHR MEM IRD LRXYW P21 NPT TI0° 0YpnAw P ,NINAT NPT
— 19w 73737 911 PYID RIT IWRIT MR HYVID ORNMR WK — DWIRING W2 WP
7297 pINY ORIN IR IV YW NMWDR AVBWAY 7301 PRIMRT NPWD 13w 2Ipn
022712 SRINMRT Y INPW RHM 21273 0202 HY (T2¥772 IR WKIN) 757 02507 MINIAW R
97395 PR AwRILAYI PR NN YW 0wnY 01N 2WORINT W NMINR

RN 1Y 77932 AR0DA YW pIRIIMY HPpn MmN 2NIPATT T0°? WK A
TPR RHXY TI0°0 77 7100 YW INNWID 3 ,(Conaglen) (2ARNP ORI TIWYTINHAWI
7 71072 PR TA1HI,INIX DPIW 1DIR OYY QW LOWMAT N2 YW ONodN oY NAWTNN
TpOYR 995 MW Y397 INRT N2INH MIND YN NITING Jpna RN T
PRIMRT 719 TP DX PIN2Y 73 NPRI MYHPI XIDR WW NPT o0 125 nmxvn
126 3y1337 79I9DY INM307 DX AT 002 PV N1 Avm XY™ MY 7ImY Nl 1ox
"3 ,NonN1 T IV LWATID RYM M9 001 RYW 73Y 1PN ApDO NPNITn NIPAITR
XY NIITA MIPAINAT P95 9732 RIMR 1°2% 73 P2 POy anaw I °popa ,Inn
APMAn NINA ANYA RTW ARIT ORINKAY 03T ,K2H N9 001 RY IWRD TIWINR
X1 "19°3 0202 HY 7317 PW An507 7Y2PW ApOY DRAW P °podA — 3N NN
595% 1oaxr1p Pw annws 127,009 XD PR RIN 0D AR LBWHT M2 T PV TWINR

.12 IR0 ,ANW 7Y PARD RIT 927 W 1903w 037 ,(Hudson) 11077 NXT wIbn Ywnb 15 124
ALASTAIR HUDSON, EQUITY AND TRUSTS 625 (6th ed. 2010) (“The fair dealing principle X3
.77 nIwad xn (Kershaw) 1wip .is necessarily less strict than the self-dealing principle”)
David Kershaw, The Path Of Corporate Fiduciary Law, 8 NYU J. L. & Bus. 395 (2012) X2
(“The courts of equity took a less-demanding approach to dealings between the fiduciary and
9130 IPR PUIVY LR KD 0P OPAIRA PIA 0D PI2T Jwana 1Ran wap o his charge’)
T yavw "MnIn AvRwnA Lto “shake off the obligation”) 17275 ,7I1M12°M *%20n " INnwRY”
NI, NINAR MYRINAR 293 0PN 7933 ,851 1903 MM 1w INRY X9 (Lacey DwIna P9
JONATHAN GARTON ET AL., 9¥X ,79% Am173 .465 /my2 ,0W IR NPHIYA NIPOYR 295 o
nRITA MYmNaR 993% monna xn? 1001 MOFFAT' S TRUSTS LAW 439440 (6th ed. 2015)
.7IDW Y¥AW MWD YW ANIII9I12 pRO nYvit I8y (“less strict approach”) nInp 1nnn

Matthew Conaglen, A Re-Appraisal of the Fiduciary Self-Dealing and X7 71D%pn 7377p0Y 125
.Fair-Dealing Rules, 65 CAMBRIDGE L .J. 366 (2006)

“[R]eferences to the “fairness’ of the transaction, which are :368 'nya ,0w Swn% X1 126
frequently contained in statements of the fair-dealing rule, are best understood as references to
fairness being used in an evidentia role, rather than a substantive role, as a factor from which
.informed consent might be inferred”

.377—376 '1Ya,0W XY 127
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%Y 015 NP2IPH IR N2IN ITI2 DT TINI NMOR YW DIWTD NINAT MYAINAT
R P PIAW MIRNNKRT OPT YW 027 377 03 MOWY PR NRT oy 128.0°00% ovann
,I”1377 NI¥IRD YR 7IRIID T2 .NII0N MIDIPN 12 NIWBY Yp 771,27 18T YD7In

.127% IRIIW *D3

MVAYN NINRN Y NIIIVIN IN INPIININD P71 .2

HW ORINR PW 2271y 7012 72D 12991857 YW 172 ARYNA NN nrawvpiT oY
P7 XYX ,077V02 7317 7757 NIPAA2,PI0D AI0 APR — NPAZY ApOY Ip°YaY — 713N
TPOYY 73 ,7pOYA NIPAT DX IN2% vOWHT N2 DR APHm ArI0RITn LAvnnn
TIMRT NAINW 7727 PWa wR YapnI 1IBKRT NAIN YW 7I53% 2w RS 7N
NIMR DY IMIRYTA N2XIWN — K217 M19737 N2IM D27V TN NOR NN — AR
XOMD *13 02NN PYAW RN PR ,22IpHT LOWNAT Y53 NMINIT NIPHNNT ITNR
T YO .AWAN AR — DMWY M D2 WN,ATI0N AnIPYND PRI IR MINnen:
191 IARY LYY NIRRT DRI AR YW 07hPon IRNHA MR DR 721N 203N
NPTIMR LDWNT TWINT NIIRIPA? IRIAW DY WK 1YW NPIRD NIRM
IWR IMRYT PW 7R°0D2 NIIMIRD NTINNDNT N2 NI03P N0 AI0RITIY

NWOLIY NIWIA IR NPT 2°9YID DW LDWMT *NA 73 ,JVLKR T3 ,NIPEN

FIRDM DA — QP INRYT (R)
,A9W DRINRD 712 70HWwR ¥ DR 03 77202 7IWHT CRWNA AR MRYTA PN
NR 997 DR MY WwR 1vnn IwRd 13035 nyana *hyav av pex nan ovana
1IN1 PR MY ,NHRY IR0y VIR YW 772 YA — 7920 1w IR nan
InNwaY 75 ooPon W omwa? @MY — R NN U YW nyowab
192°p 3 MIRIAY A HWa YYa IR MURIIT o013 PwRIT Yona Blavanxn
VEWMI NIV W N2 1IY M1 ,RYM 1223 71anY 1N INRY AYIv? ADpn noon
*DY MINWM 71207 W 75PN 7195077 WY Y301 2WNI WK ,PTARNT PN .D2pni
Q2R 77T PY0 102 WATI [pPNY TR ,0°IW NXIINI NINMN 112 191 RI,NI0I7

R.C. ;114 'nya,124 w77 2¥% ,Hudson ; 112 w”7 Yv% ,Edelman ; 115 w71 2°¥% ,VIRGO X1 128
PETER ;Nolan, Controlling Fiduciary Power, 68 CAMBRIDGE L.J. 293, 305 (2009)
.DEVONSHIRE, ACCOUNT OF PROFITS 29 (2013)

937AW IPP¥A NP3 NIRIRI NIAR NPT YW T2 DWITN IMRYTA P72 NTpann T ATaY 129
D91 972377 JNR PR DPRPTIOKRT DOPTT 12 INRYT YW PN D 13707 1100 Yy 7D wp
TWYNY Y93 TRy AT PPI? w1 11120 *1°73 YRIW NPUDWHT N1IDDII TP 0D °3 PO W 1oY
SRPPIDRT I YW 3370

.Guthv. Loft, Inc., 5 A.2d 503 (Del. 1939) 1% 130

5NDI AI71Y2 MKRYT PIAW AN 201 PRIT P01 YW 230 wITAY JNR PR N0NT WRpna 131
N33 DX @7p 3 NIRIT? IRINRT DY 2701 TR 28R 730 10 7R 9V 07 910 IR TR LY
Ams. Mining Corp. v. Theriault, 51 A.3d 1213 (Del. X7 1A 71772 .AXI2P2 12w IR
.2012)
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TMO0T OPRPW TION ,PIIPY APNAN WIR YA PR 717 219017 NOun Wwpna
NIATINT IDM WWAT DR D) — 171p 995 1377 — X9n 19°3 0202 Yy 13 YW bpn
TART? NPT RIT AW V0N MDD RINRT YW 0L XD WINWI NPUDNIVIIDIR
*DY NPNIM APMAN 023317 TR AP0V ORIN D MIRINY WRIMRT 9157 17732 .NMpraN
7 2w 2NIYa T AR PV 19w NIRRT N2I0 DR DT RYW N Awn IR ,T2an0

19 7IMVPIT 7IRIN Weinberger Nw12 ARIna 7572 MW

The concept of fairness has two basic aspects: fair dealing and fair price.
The former embraces questions of when the transaction was timed, how it
wasinitiated, structured, negotiated, disclosed to the directors, and how the
approvals of the directors and the stockholders were obtained. The latter
aspect of fairness relates to the economic and financial considerations of
the proposed merger, including all relevant factors: assets, market value,
earnings, future prospects, and any other elements that affect the intrinsic
or inherent value of a company's stock. [...] However, the test for fairness
is not a bifurcated one as between fair dealing and price. All aspects of the
issue must be examined as a whole since the question is one of entire
fairness,132

NWIDW 037 ,APWRI (NI N3 1YAY w1 RN MM NvpT b ar mon®
7on ARDHA MIPAnn NPT (freeze-out merger) VYN MM 1POY Weinberger
,19 9y 0 133 qwohwn Yya bw ower va mvian mann Yw mivws Yy 5935
Y5¥2 172% 0I0PI°T 172 NRT Ay 134.00p77T Yy an v hw *Yya by nbn arivpn
7 ©MI0PT? WK IRINNT 7TV 20T NpRT NPNAn 0M0M 27a0 07p Tuhw
5w NM2anA PINA ANIN ARIAA 191 ,va Y3 DANDNRa L ARPIoD 19972 1Mvn
'RIN2 ATHY ,DPNVPITY WK NIIPHT P2 NID°) NPIPYT 3D°00 NG 135 91RYT

.Weinberger v. UOP, 457 A.2d 701, 711 (Del. 1983) 132

In re EZCORP, No. 9962-VCL, 2016 Del. Ch. LEXIS 14 (Ch. Jan. IX3 11D°pn 70D m’pob 133
.25, 2016)

.Camayv. Templeton, 114 A.3d 563 (Del. Ch. 2015) 187 134

DnyY a3 1967 nwa pprw ,(Del. C. tit. 8, § 144(a)) MX?T Yw mmann pInY 144(a) ‘o 135
“No contract or transaction between a corporation :7171,73X NI N5 *101 2 NWY2AN HINd”
and 1 or more of its directors or officers, or between a corporation and any other corporation,
partnership, association, or other organization in which 1 or more of its directors or officers,
are directors or officers, or have a financial interest, shall be void or voidable solely for this
reason, or solely because the director or officer is present at or participates in the meeting of
the board or committee which authorizes the contract or transaction, or solely because any
such director’s or officer's votes are counted for such purpose, if: [...] (3) The contract or
transaction is fair as to the corporation as of the time it is authorized, approved or ratified, by
.the board of directors, acommittee or the stockholders”
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YINAOT PTA PNHND NN TN Y 1IN NMIPK : MPIND D)2 NPYWN 10 DVaWN

YHY2% R 136,987 YW w1 T Y23pnn LDWNT NYINN DX ARYIN PXR PIPNT
137 9293 7p30D 1799772 RIT I MPRY PPN ,INT LIVD AN TVHW

— 072°37 "1 2%WnI,TINR 17AN3 NIXIND K7 7I0RIT W 5110 mMovIa W
138 (fair price) 1171 9°nm 2w >minn 2297 (fair dealing) N3 MYmInn Sw 2257 297
On DI 3 PU07Y PR TOM OYIR ,VDWAT N2 PUYNW D3 A1 7T 22219V 030397
IWRA PINT Y0 YW mIANY AnIIA LAPI0RITT MWNMTA TTHYY P57 PRIN NN
QYPA PV — iR IR PW XYM 01pa pENOAY 1071 Y99I R 03, D MRIT?
IPMWVRIT 130 NINRD 7D 1IN Trados NWIDA .7 TINYY T3 — 7177 Pnn
’> YapIwn ,072 Ip2TW NIDOI NIIDT TI? WK IV DOVIA P Y1017 021w
NWID2 ANINRY 07377 1IN HY TRy MRYT YW Mo 13918 on npova nnn
: W1 Y15 X921 ,(Trados NWIDA 03 PODW) TWORY IYDY'X: 130 *b» ,Dole Food

Fair price can be the predominant consideration in the unitary entire
fairness inquiry [...] Even a controller that has effected a sgueeze-out
unilaterally with no process at al conceivably could prove at trial that the
transaction was entirely fair. [...] The concept of “process’ is [maybe]
non-existent, but even under those circumstances, | believe that acontroller
who proved that the price was indeed fair would not have breached his
duties,140

IRYNAT MIPATT NPIWRIT DAY ,IMRDT YW 1 029531,07KRPTINRT 0272, N
Y¥a 1aw 00 YW DPRINKRT P2V 7700 AW 2012 — DIW DWRI w3
12V ,PWRIT WP TpRnn 1T RN H4Lownn 1ab 2197 12 e ,nemna

.Zimmerman v. Crothall, No. 6001-VCP, 2012 Del. Ch. LEXIS 64 (Ch. Mar. 5, 2012) X1 136
Blake Rohrbacher et a., Finding Safe Harbor: Clarifying the %3 von Yw mopn mnab
.Limited Application of Section 144, 33 DEL. J. CORP. L. 719 (2008)

SwnY IR .PLIPAY M2 IR ARIPT MPAIT VY20 NYYDA 1272 INRYTA I 0D PIX NXRT OV 137
Claire Hill & Brett McDonnell, Sanitizing Interested Transactions, 36 DEL. J. CORP. L. 903
(2011); Lewis H. Lazarus & Brett M. McCartney, Sandards of Review in Conflict
Transactions on Motions to Dismiss: Lessons Learned in the Past Decade, 36 DEL. J. CORP. L.
.967 (2011)

fair nInY w2 *RPPIART WPAA SYART MPRT DR PPIIP2 RIDR GDIT IR ORPTIDKT MPNT 138
fair *931871 MR ,7151 ANR W2 POV PRIN PW MIANT LAY 1R, ML 237270 120 dedling
171072 027973 RITW B30I O3 73 R ,2YY IRINNI NP Yo1Ivn dealing

Qv NIATH WIDR NI2°01 .Inre Trados Inc. S holder Litig., 73 A.3d 17 (Del. Ch. 2013) %7 139
AW 0w 1227 MY NPT YYYaWw TPRAT MIPAT 1273 AV AR API0RITE NI NIPYI DX
,RPY RT .(179—178 'mya ,0W) OOX 7 PPIWW N1OM P11 072 073 XYW 5 Yy 003N 05X
PRI NN N9DAY 925 070INYT OPR PTI1 YW 11TV IR PR NIRNART 177 YW 710 11pY DY
n92°p XYW 0°%va NRMYA TIWIR oW ,Marciano v. Nakash, 535 A.2d 400 (Del. 1987) o3 X1
D730 PR PRI IR MINIRTE 11200 PINY 144 70 °0Y DMWOR

.Inre Dole Food Co., Stockholder Litig., 2015 Del. Ch. LEXIS 223, *111—+*113 140

.133 w71 Yy% ,EZCORP 11y IR7 17137y 71°poY 141
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N7YUN W DXVAVN VD PRY

172 03 PNI2PYAT DNIRA 1772 ANY WA WRAT MR NI 397 NIRINR 20 W
— QP31 ,LIAR PRI (MOR) D ArIvpITe 9ava abr oo By abn hRawn
DR T NI30MA LI HR PAY AYLWYR PYa A oo MDY (MOK) YW R
MYWonwn NRT NIy 142.019°n% 13K NI A 1K 217,993 1991 ,nIRNNR Yo’
NWPNT 0y LBWMAT *NA ITTIMNT NMAT NIIRIW T2V RN NP0 NI°0)
NIRIINR NI 2w API0PITA ANDYAT NMYINRI LIV PYIY NIIVRIT YW NI
NP MINRTNINN APnan 143.01yni ¥pv5 2377 YW (enhanced fiduciary duties) 7n1723m
1991 ,°9RW°7 172 PRIING M% NINIT 0PRPPINRT 021773 VIV *DYD 2T NN
MW DWHWH DN OMRW DPA NRT QY .0iPra AYRWY aRnwab opn v
T VAY NPT JINMY TN NIPATA NPIMRYTA ARP0DR DR RI1P? W2 ,0MWRan
PN YR IRYMI MIPATT NIIVRIT? NP 2°N°YY 020N NN VEWHT NI NV
oy .AyINR A2woR YW A5pIN NX 0733 o7 b Yyw (standard of review) “n11pna
2Ip°w”3 (enhanced scrutiny) N7233 AN YW NPT 23PN 02301 ARYHT NP
DMIANA NINTINAT *Y2om 029731 N1IP°37 73PN .(judgment rule business) 7>pdy NI
IN°1 m1an Arnan 144.0amm n2Im PInRA NI o X190 (standard of conduct)
WA MIMYPPRN IR WY T (NPHNIINTIR) NIAXD 17 IR DPMIVPI CNW DR MY
’Na% - NPT CIpN IPRY ,DORIINRY DD MIATINAR 2993 ,Am1P3 .0 TID1 DMWN
9277w 7TV DR NNOA? 7Y PR IR NLIAYRTPDOM NnvxHaNT ma%an 145.uownn

0°2%72 VIYPT *DYD A LWR PYa YW NINR N2IN NYIXR 710 ,4 IR YL L1ARTDWNON v 142
HY NIYWI AR MD*PI 10K YW N°9997 7I0RITH .PIXIN OR AR 390 377 X 77207 YW 071010
,J2132 0DTID) 2°aN ‘1 B”¥2 NONM DPWYN BID 5025/13 R7Y IRT LPRIAR DOAWID NI30N
(DI (TR 7TIRIND) NVDIWTT) (28.2.2016

Robert B. Thompson, The Shareholder’s Cause of Action for Oppression, 48 BUS. X7 79°pd% 143
NP3 L8737 P9WA .218—210 /AYA L, 11 W”R 2D MIRINR *1T 2% 03 X7 LAW 699 (1993)
“the punctilio of an honour — NPX°y X°77 IR NAIN VYN YYYWH 7NN MRNPR NN
X”¥ N3%72 P73 (IR TIRIND) LOWT PR DMIRW TP VI YW PMIYHA the most sensitive”
WA M2 LTI 7237 101 XY S0DWH 03 AW PUIYS (0T pob? 49 100,21 Wi »Y?) Motp
5w y1¥y¥” 1102 (Buzz Lightyear) TIX-NIW TR YW INRIPY 1277 01T ,0DWNRY N°5I30NI0N
Toy STORY (Pixar Animation Studios & Walt Disney ) “To infinity and beyond!” :”915°0
Q¥y”) (12.1.2016 ,1232 DOTID) 254 'OD ,PRIW> NI /1 °27 3506713 5”7y WA .(Pictures 1995)
1°727% AYRWAA .ORNA2 PRYH IR 995939 n1InKT DR 1Y Dun awbwn Yya Hhw 1nym 1md
“With great power : (771770073 11132 INT YITiT) IPIRD LD WOARY 12 NI YW I
.(comes great responsibility”

In Re Rural Metro Corp. S holders ;36—35 'nya,139 w”in »v% ,Trados 11y 187 n°995 717pob 144

o3 IR7 ;Litig., 88 A.3d 54 (Del. Ch. 2014); Pell v. Kill, 135 A.3d 764 (Dd. Ch. 2016)

J. Travis Laster, The Effect of Sockholder Approval on Enhanced Scrutiny, 40 WM.
MITCHELL L. REv. 1443 (2014); Mary Siegel, The Illusion of Enhanced Review of Board
JActions, 15 U. PA. J. Bus. L. 599 (2013)

“The standard of conduct describes what ) 45 'nva ,139 w71 2% ,Trados 71y SwnY IR 145
directors are expected to do and is defined by the content of the duties of loyalty and care. The
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YINAOT PTA PNHND NN TN Y 1IN NMIPK : MPIND D)2 NPYWN 10 DVaWN

5y TINYY DPPWRIT LARPM 7380 17 MITOP NIRA WK 00993 YW 75120 nvpsa
146 993897 YW 01120 QWO O 77 82127 XN

IPR POV NYIA DIPPWI NI NI TRXA 03 PIXC ORI WA L0pn 2on
,AWYNY NP2 TPND AI1°0Y IR PPV NYIR PIpPw 995 OR pod Y9021, wIp 1IN
NI TINYY 73 LIPI? TIWH RWN YW NIV CVIAR DR VIR Nan Y90 3
NR VIPIPH YINN WBWNT N2 YW NIAIVNAT IR MIPPDA DT NR KDY YW MR
YW NN 732n7 DY 020 YW 7757 cIKR? ,MYWINT XN DUWIT DYINRT
WP 1135 ,75% 0°RINT N 07pNTA) TYOY NIST DDAM RIT — *VIDT VOWHI NIINR
DR NTMRI NPINXR NYLA YW nPLIDWR AYIYDY “NMPra” NPANT NN (N30
TYNWR NI°012 DUWINTI QOVINRT NWVIPI TN INIATY CWHN AnTI2T 750 AKX
DIPWAw RYY PTAW PIYS IR 299n® XY wHWAR N1 75 IV AN ovp
129521 ,nDoN 22Ipn LOWM NI WA A MY VYN AT NTPINR 037 147.nyT
148 Hxqwa

X7 ,7IART NNV IPPY2 XIDX NYAI NP2 JpN 1720 namang 993 1A minann
,2AN2 72231077 IR 7PRAR7A NIRAR JpR? Nawnl 7ARY™ MIPAT” 21077 79YID
TPOY YW NI2°012 113 ,77AN7 YW ORINART YW H¥IDI 0211 TN 1017 vpP WK
n*a 5w 7IDpAn DA NPRan 70Pa [pn7d NIRI n1ann arna 149 nonxy

standard of review is the test that a court applies when evaluating whether directors have met
.(the standard of conduct”

William T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., Function Over Form: A 23 X1 146

.Reassessment of Standards of Review in Delaware Corporation Law, 56 Bus. L. 1287 (2001)

Steven Davidoff X1 22w NN MIDWT 2% 1R NPT 23PN WINWI IDIX D LY

Solomon & Randall S. Thomas, The Rise and Fall of Delaware's Takeover Sandards, in THE

CORPORATE CONTRACT IN CHANGING TIMES: IS THE LAW KEEPING UP? (William Savitt,

.Steven Davidoff Solomon & Randall Thomas eds., forthcoming)

P1I% NTINRA 00D TIWH CRWIN D YYW PIAW ApIND pova Ny Mpow HY3 noun onvh

002D H¥1,0R%W 1HRT NN 733 ™12 ,07171Y T 1TY°21 2% DIN2 19D DR AN MW

NIRIY WP 772w ARTA N2 835257 Nagab A9RA 09777 0w 172 wan YW 9137 1R .30 ¥R

.UDWMT NP2 NYT MW PINW NI 1PN Y953

nANYH AWMT KW — N7 MYWINT — 7103 77D NPINR NP0 7KDY NWITI MKR?T2 D R 148
NIPAT YRR 1 TINT QW7 VY2 PPEY IR POV DY NPW 9933 vMDH 1PT2 .NYYIN oM
70D (7T D~ 032 :17AY) (2016) 475 V> D*POYI VOV ~IIWN~RWI 2W *poy NyI-217°wn
NI N 7I22aN NIPAT NAINY XD 03 AYAIPA 737 WRAA CWIp NINYA ANINRA DY I
993 — AMPN 4024713 R7Y PWnY X P1Y NDR IWRD NPT DWAYNT IMIAN MM
vO°R NY9omM 239/13 R”Y 5(29.8.2016 ,1212 ODIID) PPAIPID /1 T NIV MOVIXPH FWIRY
©3*% MY IRT NP 2Y .(25.7.2016 ,1212 DOTID) 1972 11 (PI°DI) P7¥A YRV AmMbwa PIY
,(6.9.2016) BBWA {102 TP 7IIWNA RWI YW NIV NN YW "1V 1pIPT — 331w Anpn”
.amirlicht.wordpress.com/2016/09/06/59

Kahn v. Tremont Corp., 694 A.2d 422, 428 (Del. 1997) (“When a controlling Swn% X1 149
shareholder stands on both sides of the transaction the conduct of the parties will be viewed
under the more exacting standard of entire fairness as opposed to the more deferential business

—

47
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N7YUN W DXVAVN VD PRY

YW ORIMPRT DY MR Iy Hw avbwn? Cwnn Wwn WY WK DLp RO ,UDWHT
DMMVPPIIW WWN YNNI ,NPIY WO NYET °1D2 NI 77207 WK Ywn? ,a1anm
DYV °2 Y1 A0 RN 150 maRw opar W DD CWORT DIYIYA 12WRD
nIPNTIY NMIPIPNNA ¥*1577 9193 — INIRYM DR NIWY? PR VOWNT NPAW 7AWNNT
NINITR NINYR L,7I0RYR AIDRAR” DPYYY 7NP3m TIDR” YD — NPLDwM)
TIDPI YW AMW AR 0PRIIRT 0°310507 952 ¥°157% IR vBWAT N2 .N73%)
T°1 172% (actual) *wnn D7y T P2 Mnann o3 1SLpan 770 b By mirzm
PR ,ONI™I0 NP 7RIV 2N NP2 *1pN 1YY DPNNRY ,(potential) 1152 02171y
SNITM XIT OPITIVT TINI OXR X7 NIPDI 12 WOW ATNR AYRWI 0N an Pv aY
TTMA AP R LD WK 933 NVRTYIT DR NDDIR TIART NI IMRYT YW 732
152 73nwm 779902 IR PAP0? 7PN APR X7 .7 XYY 00pYA KD ANnXIY X190 AW

“Entire fairness, Delaware's) 76 'nva,139 w”i 2°v2 , Trados "1y 03 X7 .judgment standard”)
.(most onerous standard, applies when the board labors under actual conflicts of interest.”

“Enhanced scrutiny is Delaware’ sintermediate standard of review. ) 74—73 'nya ,0w YwnY 18I 150
[...] Enhanced scrutiny applies to specific, recurring, and readily identifiable situations
involving potential conflicts of interest where the realities of the decisionmaking context can
771y 03 IR .(subtly undermine the decisions of even independent and disinterested directors’
.Chen v. Howard-Anderson, 87 A.3d 648, 666 (Del. Ch. 2014) ; 784 'nya ,144 w7 v ,Pell
Unoca Corp. v. 17 pod 2730 Anms WX ,IMRYT Y0 7% 0TI puIplor TR N5 noIvn
13IR 7 HY Awnn nPaph nWweR Y3 nmoin ,Mesa Petroleum Co., 493 A.2d 946 (Del. 1985)
7RY 1312 VWD TYIING IWDRN INRYTI PIT NI WIT NYIT W 117012 DY TN Pl
92 ,Wa7 NIYET NN0NY OINR DPUHWH 0°3133IN7 75y N1P17a7 By n1omnona (“just say no”)
Air Prods. & Chems,, Inc. v. 7°1¥a I1InRY 779WIR 37 N3% DRPnan NIond .n1ani %2 niph
n°om YW 0°a¥ma o3 fPmn 3rIopIIn JoY Jwnna LAirgas, Inc., 16 A.3d 48 (Del. Ch. 2011)
Revlon, Inc. v. MacAndrews & Forbes Hidgs., Inc., 506 A.2d X3 .J1PM0p7° 10 >3 %y 71ana
n17an YW M1onnt w1 NVIRN pRIw IR YORIWT pIwnw ¥R amink k% 1173 (Del. 1986)
NYRWN pRIN2 AR 12 9T AMPHA DNANNT APRAT DWR DR PRI WRRRY 75 NN
PITIPY APRan awean YW aneyn

779577 TPYY NIV NDYIR PA? MRYTA 1IN 19N 1°2 WD DR PADAY 70°1 I1ANVR PRI 151
Melvin Aron Eisenberg, The Divergence of Standards of X7 .J357]7 TX» YW “nPwoIpRA
.Conduct and Standards of Review in Corporate Law, 62 FORDHAM L. REV. 437, 461 (1993)
— 2°0 Oy YI¥B% 772M2 PRNNK? IWORM APNA JpRW 32 ApI? M20R YW nwes ,vInY *van
OR P NIINRA RW? RITW 2,790 NOW7I ,MVIWD 02271031 — 464 /1Y ,0W WD, “risky”
IRI PP NI 230 NP2 LIR3 972393 ,NY201 NA AREIN 1T IR NI 2230 .52 oENY
Gregory Scott Crespi, Sandards of Conduct and Sandards of Review in Corporate Law: The
.Need for Closer Alignment, 82 NEB. L. REV. 671 (2004)

Malone v. Brincat, 722 A.2d 5, 10 (Del. 1998) (“[The] fiduciary duty does not operate X7 152
intermittently but is the constant compass by which all director actions for the corporation and
interactions with its shareholders must be guided. [...] the fiduciary duty of a Delaware
5102 X1V IR MYAY TI0PTT NI AN RYNT 12737 12N Ywnb 75 .director is unremitting”)
In re Orchard Enters,, Inc., 88 A.3d 1, 21 (Del. Ch. 2014) (“Where “omitted X7 .1152 on
information goes to the independence or disinterest of directors who are identified as the
company’s ‘independent’ or ‘not interested’ directors, the ‘relevant inquiry is not whether an
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YINIYIN PTI NIRA NN MPIN TV TN PR : MM NN NIYUN 1 DVOVN

™7 P2 L RIDR NYPIN LY NMPran vpn 1A% PINRA NN Pa mInann
935 NIND XMW ,ANDOR DT 1A% 07pY DWIT 793Na DRNNRIW NN
R NIROXNPT YW NPwynn NP0 NIPYID 0703 MW IPYTIrIupIIn Mwna
YW ADIYA2 03 BRI NN NIDT DR PWII? NIWDRM 7ARYD Nraa” 153759
NP2 2RIV NITIOT DR NYPYRPR X271 792 .73%2 NIIAR P95 193012 1NN NI
9377 %952 OX ,INT MW AWRIN “NI2NNT AN DY IR NN NARI 2YYY
IR ©°2°pn 0PXINA PRI NN PW 7ID7 PWIT? NIIDI NRVIAN XOAW IO ,PIWDR
TP PPON 912°30 ,NTIPPAR Y123 vBWHA M YW AnInD 7IDp Npnm Ny
IWR AW 32 RYX CLDWNT IT0A2 PLNOX DADA I PR L7293 MID2 RIT DR
NIY°YEY 95 YW 7°%° NIWEARA 02T°ARNA NIATIRM NIY°YDY N°NIaNT NPNWN2 NyMD
NIPAIT NPIVPIT YW AN .NIPOAN NININ 073 0157 CWIR YW NPUONUIIDIR
nMoAY 71°0°12 NYXYIXM NP1 NI03 RYXR IR 7N PANN” NP 1pnd ARHn
913° XIT 7D P71 .772M2 ORI N2IN2 JD YD MRYT YW PITW Awpn AYIDT DR
TPWAN 782 MNDM ARI 72 PUIAR XITW NPIYAINA PNKRT NN PRI Ponad
D™MD7M DRIMAXR DY T2%2 NODITIV-NPLN ADOXI PENOA? IR (P N? TMIRT)
.2

NPT NPIYY 7Hpn” NMP°a 1PN POYA DY MW 995 YW maxnn T DXT
XM NPT NPIVRIT DY 73T YW TI0NT IR DN 7PRnn” NP jpnd R
NR 2°mm LOWNT N2 IWKRD .NPVDWNT NIXVEN? NRLIN X7 X ,0°NIIDO DYINRI
19°YD71 TIWNT CRWI DX ,*HTpH A0 PKIND ,APAN 12 X1 pOYA nYIn 7P 593
IR NI DX WPP 07 OR :IRY LT 72D wwn X221 2% 0IN2 anyT P3P DX
P29 7IRNR 0°Y PR VOWNT N2 752 .LPMIN NYT PRI 1YYDY NSV DAY
TWYNY YYD KIT,ARIET MIPATT APIVPIT DR 2NN LDWHI N2 JWRD NXT NHNWH
X1 02157 "WIR QY 2pn XIT 7931 ,1IAKRA NN PW 79572 ANWYIW A7V nwsaY
oMY Rnn

v 9% NPT MRYII P2 PNKRA NN SW NNyna mmnn  nwenm
DPRNMR DY 07PN NM127 NIXIRD 07HPOT NIRRT 1T 7292 77202 DRINKRY
TI3°1 9 W NI30MA LYRWNA NIvAING LAY INNONNA PINRT NI DR QNN
X7 711D 711 MONY 72D RIMRT DR TH N7AWn M52 IR YYD Nan 00y
:MMRY ,no further inquiry rule 731917 9952 1072 *1°% X2 77 1PV 71921 I 7R

actual conflict of interest exists, but rather whether full disclosure of potential conflicts of
.interest has been made’”)

“When litigation arises, directors are not judged by the) 784 'nva ,2°v% 144 w7 ,Pell 171v 17 153
standard of conduct, but rather through the lens of a standard of review. In each manifestation,
the standard of review is more forgiving of directors and more onerous for stockholder
vy, Trados 1771y N1apya ,(unwin MRS n171o7) (plaintiffs than the standard of conduct”
.150 w771 2°vY ,Chen 11v ;35 'mya,139 w77
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N7YUN W DXVAVN VD PRY

na 134.79°won% 0% 7R 932 CPIX7 R 7p*73% QIpn 9O PR AIDAR Anomwn
TPI¥ NILRY T°IRNA 7ROYW 155,0berly NwIpa .07 AR I3 Y 1TV IMIRYTI vOWHR
:UDWNT N*2 ¥ ,NMXY IPOYA 07 NX INYW 12Im IR (charitable corporation)

Under trust law, self-dealing on the part of atrusteeis virtually prohibited.
[...] Aninterested transaction is not void but is voidable, and a court will
uphold such a transaction against and beneficiary challenge only if the
trustee can show that the transaction was fair and that the beneficiaries
consented to the transaction after receiving full disclosure of itsterms. [...]
However, acourt of equity hasthe power to approve atransaction on behal f
of the trust's beneficiaries if they are not sui juris and if it finds the
transaction to be in their best interest. [...] By contrast, the restrictions
upon interested transactions by a stock corporation are less stringent. 156

IR’27T IR PATY 972 MRT Dw bR vowni N 17 157Segemeier 17 pona
DIIW 799 713N NIYINRII 13T AN oMYYAa 793R PaAryan 0031 N1on®
$7°71277 37 1730127 ,7P0Y DR YI05% DO RY LDWAT N°2 Y131 RY WIHW T P2

In Oberly v. Kirby, this Court made it clear that in conducting a review of
alegations of self-dealing, the standards of trust law and corporation law
are different. In that decision, this Court refused to apply the stricter
standards of trust law to the decision of the directors of a nonstock,
charitable corporation to engage in a transaction where the directors had a
personal interest. [...] The premise that the fiduciary duty of loyalty is
more relaxed in corporate law was recognized in Delaware as early as
1911158

RESTATEMENT (THIRD) OF TRUSTS § 78, cmt. b (2007) (“In transactions that violate the X9
trustee’s duty of undivided loyalty, under the so-called ‘no further inquiry’ principle it is
immaterial that the trustee may be able to show that the action in question was taken in good
faith, that the terms of the transaction were fair, and that no profit resulted to the trustee [...]
The principle applies as well to conflict-of-interest situations that do not involve
.cmt. d,ow 03 X" .self-dealing”)

(i n11oit) Oberly v. Kirby, 592 A.2d 445 (Del. 1991)

mYmInaR 999m pPn aw 71I7H VOWMT N’ 1372 1913 NPT 07 73 XY MR 466 /DY QW
WY vopY VY IR .RYM 1973 0702 VY IDPN 719307 27NN ,22MIRT 17712 1313 RIAW DD NI
.PUBWM NTIWS PR M1 DR TPOYA 299NAY IN19M0 DY T LBWNT N72 %3 1IX° TV .TRY 118
T2°%1 85 WAV N3 LOPLR P7Y? IR .IDPN FNOTT WAN? Y30 IR RIT,IMIPI

.Stegemeier v. Magness, 728 A.2d 557 (Del. 1999)

,Schock v. Nash, 732 A.2d 217, 225 (Del. Supr. 1999) 1>7 pod 03 1X1 .22 W71 ,562 'Hy2 ,00
Cargill, Inc. v. WH Specia Circumstance LLC, 959 131 ,°%95 m13 »19» *5% m13 3p1m1 170
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YINIYIN PTI NIRA NN MPIN TV TN PR : MM NN NIYUN 1 DVOVN

MMIRYTII PITY TINRT NINW 7T DR RIDR NITINN Segemeier-) Oberly n1o%7
(relaxed™% ©I3IND 7NN IR 7AMIPY” AL RDW) TWHA TARN2 DRINR DY nn
NI~ Ma 595 7772 QRINR YW PINRT NAINH 02171 TINIA MYIVDA 121w
2317 IR'NY VYA QRND 159, NPA2I MUYRIWS DRUINP INIYRT L, IWIMIN PN
WA3IN R 9277 LR ORWIN 2PNVRIT 2V 03 D1 RIT IMRYTIW ROR 7T C0DWHR
.OW DRI APIW0RIT YW n10°n MYoDi NR

D011 NIV RIT INIRYTI CVDWNT AN 719D TV 03 NIPAAN NN NIDYIN
NIPAIT NPT YW AN ,1°20m ow (1PRYR vdWHR NPAWw B NN 110
TARNI T21TAW D3T,ORT LTIRND 12T D H¥Y — RT3 217X 7100 ORIN Y NooIAN
,MIVDI) [RTX NTILNY NNPRI NIVENRA PIWDY PYIIN 1IN 1R WK ,ARTR NIVRY
172 97377 160.5%5 7972 RNk HY Y0 PHannn qwwn onn v ot L, (enenan
nI7anY RIDR NMWP IPR IR DRNPR YW [IOKRT NI A% 79203 IR NN
NINPH NPAPMI Q27NN WK 023N POy MYTINT wINa JTYa NYpoy
.93 Dpoy? MWp IPRY W 17977 ,7OR7 .0V MITTINNAY

D0 1PYNT — YIBNR IIRDT (2)
YW omryn Anbyl XY 0PI PY0a IWINND MXRPT Pw PI2 N33 nn»yan
2P 3170P 2N 123 MR (Marsh) WARM Q0I5 XM X115 *157 .DuDW YW 2 Imvn
161 11277 NIIRI NIDOI NIPTH YW DT RID ININIW ,IRINNDT PVDWNT 23N 2V
TYAN WAINA DIWYR ARHT YINRY TIWYIYWNT ARNT AP P2 0D Y0 WIRD
YW NPHXY NIPOY PV Pnn I wHNM ADIING NN WK AT YW NI
079377 .7APR YW omI52 Ay wInw? neIni 29va nRY 7IA00 DR IDWIN2 ,0NRIT
NPRMXY 71D NPT NDIPN YW ANYDIT RIT,WIRN YV ,1777 YW NwHnak Mpvi

A.2d 1096, 1113 (Del. Ch. 2008) (“Delaware courts have found the fiduciary duty of loyalty
.to be stricter in trust law than corporate law™)

.OW NTIBAT 238 WYY TR VOPY 1977 XY 159

“[T]he creator of a charitable enterprise recognizes :467 'nva,155 w7 2v% ,0berly 11y 187 160
that different legal rules govern the operation of charitable trusts and charitable corporations
and selects aform with those rulesin mind. [...] [T]he founder of a charitable corporation[...]
.invokes the far more flexible and adaptable principles of corporate law”

Harold Marsh, Jr., Are Directors Trustees? Conflict of Interest and Corporate Morality, X7 161
’972 12 QOMBAT MW QY YTIN2 “Nandnn” nRp 2w nInion .22 Bus. LAw. 35 (1966)
bW NPy M3bwRR 9y mnIm xR 7931 ,77ann nrvan xwna (Dodd) M7 72 (Berley)
E. Merrick Dodd, Jr., For Whom Are Corporate Managers X7 .77 WIRRY P72 D137
Trustees?, 45 HARv. L. Rev. 1145 (1932); Adolf A. Berle J., For Whom Corporate
:35 /mya ,ow ,Marsh o1 181 .Managers are Trustees: A Note, 45 HARV. L. REv. 1365 (1932)
“l propose to examine a more basic question, namely, whether directors are trustees for
.anyone”
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NNW2 vOWMNT N2 DX 13MTAW 2 HYLR 192,017y TI01 NIYIAT NIPOY NIwaaY
12 IR NIARIT *1TN NN AWPNT AW P77 TIWYTYVNT ARPIY NI
PV W72, RYNN YR NP NIV NDIVA W 07107 DHY0R AR 1 .00YIDwn
NRITA IR NVPTIT P2 1NN ARPPRPT YW pyy 191 1603 nueRT137IRY v
IMIRYT YW vOWNT "N TWR YL — 14pineny YW nenEy NIpoY IpaY onvId’ R
IN122 PN LAY DR o X2 WARM 195.0»p%R7 nuw nYnna ona oA 1w
nNIW an PIPYR IR APPANT ATHYR (R WOW MPRR IXNW 2387 DR 7R
166 (shamefaced)
WM RIT1,N7127 NMI¥IRI DPVDWH D3N3 127 AVDW AYTI WIRD YW TINRNY
N2 QYBWHM DPWAN 19 78D 03 0R7,0°0YR X2 020N SORYP N2 01
N°39971 NIP°37 DRI WARMD 20 MINCIT DR D78nRH L0737 NIZIRD DPTARNT 01T
79I WY IMND W0pIw » 03 w2 167.ananaw subwni 7oA YW A yanw

“In 1880 it could have been stated with confidence that in the United :43 ,40—39 ,36 ’y2 ,0w 162
States the general rule was that any contract between a director and his corporation was
voidable at the instance of the corporation or its shareholders, without regard to the fairness or
unfairness of the transaction. [...] Thirty years later this principle was dead. It could have been
stated with reasonable confidence in 1910 that the general rule was that a contract between a
director and his corporation was valid if it was approved by a disinterested majority of his
fellow directors and was not found to be unfair or fraudulent by the court if challenged [...]
By 1960 it could be said with some assurance that the general rule was that no transaction of a
corporation with any or al of its directors was automaticaly voidable at the suit of a
shareholder, whether there was a disinterested majority of the board or not; but that the courts
would review such a contract and subject it to rigid and careful scrutiny, and would invalidate
.the contract if it was found to be unfair to the corporation”

“In this conflict of :7132 NIMPXR BDIPNA~N TP 0DM 7PODRI LVIMN WIRMD .37-36 ’HY2 ,0V 163
interest the law wisely interposes [...] [against] the danger in al cases, that the dictates of
self-interest will exercise a predominant influence, and supersede that of duty”; “Constituted
as humanity is, in the majority of cases duty would be overborne in the struggle’; " The law
cannot accurately measure the influence of a trustee with his associates, nor will it enter into
theinquiry”

“Perhaps the strongest reason for thisinflexibility of thelaw was[...] that, when :37 'nya 0w 164
a contract is made with even one of the directors, ‘the remaining directors are placed in the
embarrassing and invidious position of having to pass upon, scrutinize and check the
.transactions and accounts of one of their own body’”

In re Oracle Corp. Deriv. Litig., 824 A.2d 917 (Del. Ch. 2003); Del. Cty. Emples. Ret. X1 165
.Fund v. Sanchez, 124 A.3d 1017 (Del. 2015)

.41'm¥1,161 w771 2°y% ,Marsh 1X7 166

Melvin Aron Eisenberg, Salf-Interested Transactions in ;48 w”i7 9v% ,CLARK TA7»2 X7 167
Corporate Law, 13 J. CORrp. L. 997, 997 (1988); Victor Brudney, Contract and Fiduciary
Duty in Corporate Law 38 B.C.L. Rev. 595, 613 (1997); James D. Cox, Managing and
Monitoring Conflicts of Interest: Empowering the Outside Directors with Independent
Counsel, 48 VILL. L. Rev. 1077, 1078-1080 (2003); Edward Rock & Michagl Wachter,
Dangerous Liasons: Corporate Law, Trust Law, and Interdoctrinal Legal Transplants, 96
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vOWNT N2 YW INYT 2Y 03 apni WK Pw N1 v Irna U8 MX7 168.399x0n2
,(String) 10 P71 23R ANHY ANIWwR RN 191 169, Solomon nwapa IR
10°1 02297 212N P2 701D Yw 1Py vdwn N°13 YWRIT VDI O3 RIAW
NPI9AM VYN PR 2302 WITIY 1 2P OIX ,NIVETI DOWIT W 1130 RIZH? 1215
SRPMINDRT T 0DV 71202 DMINR DRINXT DPN0PTT DY YRR SwDwHn own 03
IPATR NIIVPIT YW NN 51V 121THWI NI DIV NN RIT 0152 IIRYTN
YT AW NPODWAT AMPNA DX 1920w 27T DR P07 YT RY WIRD

171 7395w H%om k¥ VWD NPVDWNT NMIANBNIT 27N 23 12 AR DPMON NIMPH?
,1T P2RNY WD XIXNY XIT AR 70°1 ,WIRN W 1INDRNY A 11T WIpnn ,pop
,INYLY 07150 0103 1901 MIPRT FBWHT P97 1B JWOW VDWNAT *NA *3 117X
TMTIPW 7DIPNA LOWNT PN NPRW NPNPHT A3YAN NAWY DWISWNT DNYLIT NNV
WHWIT PN ORIV ANWRIT *DY .NIWWI AR 79I p1%p 11 n3ona 1200w
1TV 77297 QY NAWTNHT 7w — DRI 1951 AR IR MIYAINT YW 00 0rRN

Nw. U. L. REv. 651, 668 (2002); John C. Coffee, Jr., Gatekeeper Failure and Reform: The
.Challenge of Fashioning Relevant Reforms, 84 B.U. L. Rev. 301, 334 (2004)
Kenneth B. Davis, Jr., Approval by Disinterested X3 37 772Y 0¥ N1°20»7 019011 MTavy
Directors, 20 J. CORP. L. 215 (1995); Lawrence A. Hamermesh, Calling Off the Lynch Mob:
The Corporate Director’s Fiduciary Disclosure Duty, 49 VAND. L. REv. 1087 (1996); Lyman
Johnson, After Enron: Remembering Loyalty Discourse in Corporate Law, 28 DEL. J. CORP.
L. 27 (2003); Lawrence A. Cunningham, Choosing Gatekeepers. The Financial Statement
Insurance Alternative to Auditor Liability, 52 UCLA L. Rev. 413 (2004); J. Robert Brown, Jr.,
Disloyalty Without Limits: “Independent” Directors and the Elimination of the Duty of
Loyalty, 95 Ky. L.J. 53 (2007); Edwin W. Hecker, Jr., Fiduciary Duties in Business Entities,
54 U. KAN. L. REV 975 (2006); Darian M. lbrahim, Individual or Collective Liability for
Corporate Directors?, 93 lowA L. REv 929 (2008); Andrew S. Gold, The New Concept of
.Loyalty in Corporate Law, 43 U.C. DAVISL. REV. 457 (2009)
noY HM IPRIPIAR PYIND DIWR TWNI JOINT 2P IR VDWNAT” 2D TNV WIRA YW 1INRN
779307 QY D0I0PR TINIA DRENI 027NN [7AW NIRPOY NI WDHRYY TNPLPT NORAN
.(1990) 397,377 3 @*0BWH “NTIAN MPHI NPIATTYA NIAT” TIVW X PP YR 03 07101

11273 7931 ,33 W *LOWNA TIOAT NR PV WIRM 3 0N L1078 MY, 167 W Y ,COX X7 168
“Four decades ago Harold Marsh authored his classic treatment of conflict of :vyawma 1m%p nx
interest transactions. The significant contribution of his article is that it disrobed the courts
and legislatures’ rapid shift in their approaches to the treatment of conflict of interest
.transactions”

b1 ,wdWNI N2 .Solomon v. Armstrong, 747 A.2d 1098, 1115 n. 48 (Del. Ch. 1999) X7 169
“Commentators [...] 3 1”¥m ,wIkn PW mMn*37 DR LIPBI QW IRDA ,127rE MYOYER
ultimately conclude that Marsh’s characterization is most likely still viable. See, e.g., William
.L. Cary & Melvin Aron Eisenberg, Corporations: Cases and Materials 650-51 (7th ed. 1995)”

Leo E. String, Jr. et a., Loyalty's Core Demand: The Defining Role of Good Faith in %3 170
.Corporation Law, 98 GEO. L.J. 629, 667 (2010)

.41'my3,161 w771 2°¥2 ,Marsh X1 171

“The courts that later altered the voidability rule never ) 161 'nya ,48 w”n 9v% ,CLARK X1 172
.(really answered these arguments. At most, they made technical, analogical arguments’
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37 YW 0I0PRIT DR NIWR WIAT 1IN 00 ,00wna 00937 oowpn o°9on amnn
NPRYY NIPOY YW 197Y 1372 FIRT NN LOWNT N2 *31,MIPINAR 0°0115NNT P
1°219°N 7% R¥W RITW AR TIVWT T NNIYY 03 R¥IM PA%p 77K 25% oPIx,m1ank
,N112° N12NY 2R MNPHT IR 0D NOMA IIWYTYWNR ARNT 1P 7p°0D Npoa
ROTW 11701 11782 IR 17 7Ivwi 7401090 11920 01 0 RND IMIRDT 1770 190K
DMWIP YK NPMIONIT NV ARYHI NPT NW A2 223N YW anTny? awynY 15107
nPPDIDLT ,N1237M NITARN MPOYR MID°L2 VBWMI N°a YW nYhmm 2% ara
NIWWRAT 1721 IR NNPODA PRRIM VIR pA%p 127 YW 19102 175020y n1nan®
VO AMIYYN ARPPINRT T2 WAINAW PYANT DR 770 KT, A0VAw

DYWNI NNW3A .AMIND XIDR 7901 WBWAT YA DR 1990w 07T NP0
TIPNDI NITIPIW O 0D ,wnn YW 17 7 171279w 29an ,(Beveridge) “aT0Im2 AXIN
NN~ *5% APmINR RY 021w MPWYNW N0 RN WIRPY TP2ANR YW ovom
NIVIN NIPOY TPWINW LOWN *NA 1T MWV VWA RN TV 23 P2y 100 702avwn
IR TOW AP Pnn (Kershaw) WIp 2871 71 ¥ Py 176,.0v9°20 177°RIn *5 v apa
N*127 NIXIRA NI2T NIPIPA IR°0DI DR IPOW ,wIRNY Tna 77.xwnn Yy wn
YW NMPRNT AVIVORT LNTIANT 1TY NINRIT 21T IR MW 730N ANIR AN
POV DINNI NP2 NIPTNT NW PAW 717 17121 7173 1°12 Tpnnn I : 0w WwIp
DINNA 1712 7P 057 MINNBNT DX 727,27 WY ARNT NPWRY TV TIWY-YWNT RPN
YW TRIN wrInm XY V9MRA 772,297 WKW DD SYARA 70 NmvD nant e
Y12 7PAN7 DR N W NTIAN T 7727 ,79202 PIBRT NI Pw awhnm 0107
0727 NIXIRD YPRW 7T PYINY 20730

TIRMI YYMRI VOWAT N2 12¥71 PV PIA I OTVA 112 17 3 79N AR WIp
19PN0T O :MMBRY L, AMYIIR VOWHT N2 ITIHY 7AW TP PIT IWYIYwWNa
nIPOYY NWPI AW NITD NLPNR ,NP2AIRT Aberdeen Railway nabn Yy winma
731 90 X2 PIRA PIAW AR 19 °D YY AR 179 nyn nX 7150732 180K 178, nnxy

“The first explanation is that the courts and legislators were in some sense) 162 ‘nya ,ow 173
.(captured by corporate managers’

.166—163 'nya, 0w 174

12281 71 w7 Tw0 LOPLR YR IRY 175

Norwood P. Beveridge, Jr., The Corporate Director's Fiduciary Duty of Loyalty: XY 176
Understanding the Self-Interested Director Transaction, 41 DEPAUL L. REV. 655, 659-660
Norwood P. Beveridge, Interested Director Contracts at Common Law: Validation ;(1992)
.Under the Doctrine of Constructive Fraud, 33 LoY. L.A. L. REv. 97 (1999)

3307 7P DY P TV 1RO TR0 TR 2370 WP YW min i 124 w7 22y Kershaw X1 177

S72°KR1 113 w7 7187 VORI YL IR 178

Aberdeen no%1 Yy [oN .459—457 ,447—446 'nya ,124 WA VY Kershaw R 172,181 179
NIP° NI NYIIR NI NI527 9V 03 @ TPIM OPRPPINK 173 °PoD 191N0:, 113 w73 272 ,Railway
nIZIXR Yw 1177y vOWMI N2 .98 Wi »y? Whelpdale 11v21,107 w71 2°vY Keech 171y a0
HW N*PVATMDPRA NNPYYI DR WA, 01T IV APV NIV LA TIHY R AR ¥a7 0130
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T3 POV PRIN YW MIPATA APIAW ,API0RT MIPINN CNwa Anneni — RN
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nI0°5N3 YIVI RIT LARYING ANYA MW R L,D°97300 YW 2°070PKRY 1137 NIXIRI
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1219DY 100 YW CudWAT MNP DY WDWR WK ,TIWYTYWNN IRAT Y¥NRI
WM PWILI NI NNANA 02157 WIR PW D0IVPK 1937 1977TW IO Y21 70 .AVINN
180, 3912y N0y M Ypn sudwn
77 1% 7PLOR NR 137 NIXIR VOWNT NI P IR TR AYRWT KIDX NIRWI
QORWI 071, 2°PNIN WP PW PREAN AT WA .Y 22YTIN PR 1?2 9193w ,>nTI0mn7
0PI ,APINY AYTIN TINWRA AWNAW 77anR PRI I0 03 MWIY nph amny
nPPRY APOYY LOWNT PN TWITI TV P12 .MIYYA 7P 12TAW 7TV 1919% nomwn
Y0 9732 MM NYYW YW D3I TYOR DX PIWAY MR I 13 YY1 ,Avxa 120w
WRAR MONWI NPOM° %P AT TN MR PR AN (021 71 YW WA, pawni
11 w3 18139077 NR NIPRM AnRYIWD PAnT NPT P0PW AwCd Awanwm MIpni
IN°37,N31°101 N132°013 INIDR 7Y IV 172% NIATINAT PN 172 NIRRT DX nYa%an
eX) NPYIDn XYY (ex ante) NPMIPR VAN NTPIP PIN DR YD JNEA P2 — NPT
371 901X 92377 172 vEWMT °N2 193%2 QW .ANW ANR PIY 112 MINNeNT .(post
MYmanan 993 2%, 71737 N2 XY YD SRIMPRY WK ,(no conflict rule) @171y
5997 DR .7IMY PRIMRA 12 Apoy? WK 182,595 xinna (fair dedling rule) n1xIan
NR 12°17 077 AT DRI, PWRIT 2957 1 Hpnd INIR 0DNW WA W'D o7 17
nIPENDAY? — oM MIND 7Y ,0°02 P71 K2 Y JIWRIT WP 03 AYpHn AW
183 x5 1973 ©°02 DY 107 AWIITR NLRWARI KD NWIR awY AN NI

Wormley v. Wormley, 21 US (8 Whest) 421, 463 (1823) (“Nevertheless, there are X7 .jaR17
canons of the Court of equity which have their foundation, not in the actual commission of
fraud, but in that hallowed orison, ‘lead us not into temptation’. One of these is, that a trustee
shall not be permitted to mix up his own affairs with those of the cestui que trust. Those who
have examined the workings of the human heart, well know, that in such cases, the party most
likely to be imposed upon is the actor himself, if honest; and, if otherwise, that the scope for
imposition given to human ingenuity, will enable it generally to baffle the utmost subtlety of
legal investigation. Hence the fairness or unfairness of the transaction, or the comparison of
.price and value, is not suffered to enter into the consideration of the Court [...]")

YW NPT MINNBNAT WP YW INIWYY 469 ,405—401 ‘1Y3 124 W Y7 Kershaw IR 180
TN NIAT VAT NWITIY ARAT ARAT VAR DYI10R ApPpaR NDIPNa 772382 N1an
5¥1,712°77 1°¥°3 77207 YW 77DIR I WATIT D212 NIXINRA 7DIPN ANIRAW VW1 ,0W TARNT
N730132 .7%W TI0RT*T YW 02171y TINI1A AIWDY mNanT YW ADpn 7n300 PWnnY wIp ¥ 13
7 1YL VIPDA PP TNX PR NN

.456—444 'nya1 00 181

SI9RY 118 w7 TN vOPLR Y I 182

.Q°30171 QIR PW 23972 7IDIA 77 WP .471—458 ‘YA, 124 w7 o¥0 Kershaw 1R 183
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A persuasive explanation is not available. But one cannot disregard an
explanation that discounts palitics, pressure groups and rational responses
of lawmakers to those pressures and views legal change as the result of a
fair pinch of incompetence in reading the cases and applying the common
law method.184

DPIWYT RN NPWRIA PI NIANT 21T DIAN2 AW 73°IRY 7357 MRPT 2 MR
925w NPT DY DX 790 VDWMT *NA I0Yp TR 7 °3 NINn aw np osi Pw rna
NIP3IR 995 .NINoMOR 112777 Yamy 1D PRI YYan P P12 TV PI2 A
1967 N1wa 185.37m%1 PPX 2921 15°71 °92,7%°5 2921 ¥171 092 — 75 IMRYT YW 172 IR
Y312 NINDY NpYn 77ma ¥apna 71 YoM MR N1NANT PN 144 PY0 ppm

DMWPTY

DI — 0N MRYT (3)

NP2 LA KD 3TRY2 IMRDT DR 208N 0HTIPR 2°D2Y0A IRINGT TVDWNT 2N
— 15w 177 YW INN7 TINYW 792 030Y avv w170 TARNN 1T YW nonvva n1an”
TLYNI MWY XIT OR AR ,19°1D7 1712 NIPAAN XIFW °D PI701 ¥IVI RIT — IR NN
0212 2707 VOWNT N7 BYD XY IRINAT ,INRYT YW LOWNT N°2 186, yRYIRN SN
SW NN 7Y ¥ 7P TNIVY NIIAR DY 2107 IPRIW 53,700 YT 70 TIRNY
DPNWRY D217 DIV AW AR OW VDWNT MW YINIT 1 K2 ,JINRT 17T NPT T
NIAIWN NIIANDNT N3 IMRYT Pw 172 190 1Rm 1870vDwnn axna v nxIpL
,O%1 RIT 7IRDY L AYRA NINNDNAN DY M1V 7T Y0 LDRIA TIYWAT DR MWWRHI
TRYMI MIPATR NIPI0PIT 2w AnwenI? 21901 100M 19K %3 ,¥7301m3 *2°121pE0 1DIX
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SHRIWT 1IN 791 0MINR DORINKR 171V INRY

.479 'nY1,0W 184

vOWNT N1 .157 Wi Yy ,Segemeier T pob TINM AIRAIT DX O3 IR .483—480 'Y 00 185
m1oni ,Eberhardt v. Christiana Window Glass Co., 81 A. 774 (Del. Ch. 1911) 1°1v% ow 151
.MIDDII NIPTAMI PV 1A 7RP0DY 111N

03 @21Y2 A2 AT RO IIRYT 7 17200 TR TINPITIDIN I 7p°732,13 Yy N 186
TPRW YWY 1071 503707 1A 22%3) NIPYID NIARI PY Y107 0223 79w NIRRT CPIW 71703
7277 (AR 237 03T A 18%73) TVM PPAIR NIRI IR WRD L(QRPTIAR YW NIIINRI
7737 W pn3 7IAYA NPAAN MKRYT YW 075950 NIRNART TP 03 WV MWNT DR WA
Adam Hofri-Winogradow, The Demand for Fiduciary Services: Evidence from 1x1 .”77°na%
.the Market in Private Donative Trusts, 68 HASTINGSL.J. 931, 974 (2016)
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Y312 792m2 Munn NPap VWM °NA 2 NDLM 11T, PWRIT QYD WP MV
172 MIXT? 10°1 7P WK ,NYT PP1 0PI NIVENRA 02171V TIII2 MIVIAIT NIpOYY
nYvA RIT PO 2N PRRD ANY NYY WIPIM W RIYY 37207 YW ADpn 7107
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.77 7702
YWNI WY NI T2 297 NIVA PIA DR 1WA IMIRYT YW vdwni A
WHWM "10%1 Y2 PPIvd MYOYEI 130 DR Cox Communications NWIBa .0%IW
O3 DVIAITRY DMWVPIT W MWORY 751N 7w Y¥a YW nonky npoy ox 03 13xna
,SPOY NYT V1w HW nMPran 1pna AnIR PIN2Y 00 00 ,009ITRY NI vHya Yo
15m1 72w ,Hammons Hotels nw1o2 188, 7x310 nx 1I72% *Yan 15pINa 3% INRY
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Inre Cox Communs,, Inc. S holdersLitig., 879 A.2d 604, 606 (Del. Ch. 2005) (“Delaware X7 188
law would improve the protections it offers to minority stockholders and the integrity of the
representative litigation process by reforming and extending Lynch in modest but important
ways. The reform would be to invoke the business judgment rule standard of review when a
going private merger with a controlling stockholder was effected using a process that mirrored
both elements of an arms-length merger: 1) approval by disinterested directors, and 2)
approval by disinterested stockholders. The two elements are complementary and not
LDWMT N2 DI’ N 135,727 AT Hammons nwAn iRy 107w ,CNX 17 poda .substitutes”)
Inre CNX Gas Corp. S holders Litig., 4 A.3d 397, 400 (Del. Ch. X7 .13%7 783 a%x 0121
2010) (“I apply the unified standard for reviewing controlling stockholder freeze-outs
described in [...] Cox [...]. Under that standard, the business judgment rule applies when a
freeze-out is conditioned on both the affirmative recommendation of a special committee and
01w NN *3 0”277 w31 Y .the approval of amajority of the unaffiliated stockholders”)
mMYIYDR 93Y% AR MIPATT DPIVRIT NIYIARA 7T ANIRI OANAY O LDWAT N WA
.133 w771 vy ,EZCORP 17 poba maw 7 77Ip1 2wK 11y Awhwi vab v 1naw

In re John Q. Hammons Hotels, Inc. S'holder Litig., Civil Action No. 758-CC, 2009 Del. X7 189
.Ch. LEXIS 174 (Ch. Oct. 2, 2009)
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Sw 1oy vdwna N2 1937w MR VIPI—ITH — APOYR CTX CWwn nwhwn
WX ,PYY 079277 1192 713N YAPW L1700 IP0YER YW 17T PO DX WK INIRYT
Y¥Ip7 AYLwn Pva oy nmwy Inm Xwna Appn Andod wamh awmnt 91>
$IRIIMRD

[11n controller buyouts, the business judgment standard of review will be
applied if and only if: (i) the controller conditions the procession of the
transaction on the approval of both a Special Committee and a majority of
the minority stockholders; (ii) the Special Committee is independent; (iii)
the Special Committee is empowered to freely select its own advisors and
to say no definitively; (iv) the Special Committee meets its duty of carein
negotiating a fair price; (v) the vote of the minority is informed; and (vi)
there is no coercion of the minority.194

“[The] business judgment would be the applicable standard of review if the :38 'nya ,ow 190
transaction were (1) recommended by a disinterested and independent special committee, and
(2) approved by stockholders in a non-waivable vote of the maority of al the minority
.stockholders’

“[1t is paramount-indeed, necessary in order to invoke business judgment review-that :ow 191
there be robust procedural protections in place to ensure that the minority stockholders have
sufficient bargaining power and the ability to make an informed choice of whether to accept
.the third-party’ s offer for their shares’

SEPTA v. Volgenau, No. 6354-VCN, 2012 Del. Ch. LEXIS 206, at *17—*18 (Ch. Aug. X1 192
31, 2012); Frank v. Elgamal, 6120-VCN, 2012 Del. Ch. LEXIS 62, at *8 (Ch. Mar. 30, 2012);
anRY 03 131 01277 .Reisv. Hazelett Strip-Casting Corp., 28 A.3d 442, 460 (Del. Ch. 2011)
RossHIdg. ;113—111 'nva,140 w”71 2>y ,Dole Food 1x7 .193 w”73 19712 13137 MFW 17 pob
& Mgmt. Co. v. Advance Realty Gp., LLC, Civil Action No. 4113-VCN, 2014 Del. Ch.
LEXIS 173, a *33 (Ch. Sep. 4, 2014); Frank v. Elgamal, No. 6120-VCN, 2014 Del. Ch.
.LEXIS 37, a *91 (Ch. Mar. 10, 2014)

7172571 VOWMT N*22 WX 177 Pod .Inre MFW S holders Litig., 67 A.3d 496 (Del. Ch. 2013) 193
.Kahn v. M&F Worldwide Corp., 88 A.3d 635 (Del. 2014) 17 poDa IMK?7 YW

Matter of Kenneth 171y2 717 1732 7YY DRI YW 1T PO IXAIR YK NIIIPY .645 MY ,00 194
w> 73 .Cole Prods., Inc,. Shareholder Derivative Litig., 122 AD3d 500 [1st Dept 2014]
P P90 P2 MR nwa YW 000 PNIMpn 1117 ,n7P0ITRIR 03 191 ,mwn
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RIN P IANT YW 1°2°7 93 07pNna AWK NITIRI AND wAATAY MR T vpa Py
n*3 9%° 992 POy NYT YpPw SW *ID DN NIDW NP2 "IN 0°P°0N PO
MY 71°7Y QP TIW PRI LINAT PYAT MY I IR PP 11T WK onnn vdwni
3 IRDMT NIPAAA DPIVPIT? APINN PR AT QNN TIN,NIINR 07903 IR PRnT
DMVPIYT NINTI NYT P DBNR DY YWIT — PININT DR IRND VWA N2 MW
NR PDOMT 1NN N — 71307 YW ADPN AP0 WIPA? DYIAITRY NeIn YHy
QY IOR 7IP2 RIDR AW 7INPA W7 NI PR 95902 aawn nanne
/N27An MPERA” NPINA — A2°21MY NAWNIR NDWN WD IMNRYT YW 7TRYn
79R N1WAW RYX 196,977y 10X 7T 2301 11331 °3 02w NANIA ABPWA NoN1° KT
797 .JPYYR LOWNR N2 (LY AIAN — oM NIAD T ,PI0¥'¥A NPT PR RY
DRI NPHXYI NINANWTT 1D NYANYA Y2 . TRYA N0 MSYWa 1R nwy
92apYY) AT PAMNA DY MY NIWBRMT LNPNNI0NT 7II0PITT YW AnInena 7197
NTIYN .22 ININDD MI57 NAITH NREMI R 1D PYI (YA NIPUING A9mn2
NTIYN DR 7221 730 73 NTIWRN MY WINT 130D 0DWNT N2 PIYAY NIV
ny? .7ana nPITR”d PIRD AR DY ARYNI MIPATT DII0PIT ARPIANn 73w Nvwa
W 191°2% MWwbR 002 N1n 792 197.nannmy naYIm W anan MRHT NN

NV X122 AI0RITR

“[T]he rule of equitable common law that best) 526 'mya ,193 w”n »v% ,MFW 121y X1 195
protects minority investors is one that encourages controlling stockholders to accord the
i 2% ,M&F Worldwide 11y ; (minority this potent combination of procedural protections’
.643 /19¥2,193

503 'mya ,193 w7 vY ,MFW 113 vdwni n*a .72°K1 91 w7AY TN vopua YL IR 196
YT IWORI INMI RWA PW 3D PINRA 79N WY 0°1anm DY AT PhIva XN AR JRnon
Ronald J. Gilson & Jeffrey N. Gordon, Controlling %7 .0°¥131 Y n1an *%y21 onop
Controlling Shareholders, 152 U. PA. L. Rev. 785, 839-840 (2003); Guhan Subramanian,
W~ 2°¥% 03 X1 710973 YW Ty wxa Fixing Freezeouts, 115 YALE L.J. 2, 60-61 (2005)
1

In re Martha Stewart Living Omnimedia, Inc. S'holders Litig., 2017 Del. Ch. LEXIS nw9p2 197
> M bwn Pyabw apoy? na%an nYINn NR MKRT Yw Moy 220771 151 (Ch., Aug. 18, 2017)
N27yn APRW NINDA 77303 732D YW ,TIN0 WA LTI 2IWn 230 1K XIT OR AR 72 77w
TINY TR MRDTA (YT vDWAT M2 ,DVIND DMWA AYY DN0RTIT 21 R "uhw Pva
0IVPIIA NR JONN DOV X2 NIPINT V9Y2 NRM IRIYNA YIPHI ADID KD MWK 77071 3T
Lax v. Goldman, Sachs & Co. (Inre Volcano X7 .poyil nyIa Yp°w 993 N730ma NNk
InreVolcano Corp. S holder Litig., n12pya ,Corp. S holder Litig.), 156 A.3d 697 (Del. 2017)
Corwin v. KKR Fin. Hldgs. LLC, 125 A.3d 304 (Del. o3 &1 .143 A.3d 727 (Del. Ch. 2016)
Travis Laster, Changing 3% T0OX? 20137 130 NXM 7p°0Da Mnant 2w 71po? .2015)
Attitudes: The Sark Results of Thirty Years of Evolution in Delaware M&A Litigation, in
RESEARCH HANDBOOK ON REPRESENTATIVE SHAREHOLDER LITIGATION (Sean Giriffith,
o°x¥mnY .Jessica Erickson, David H. Webber & Verity Winship eds., forthcoming 2018)
Ferndn Restrepo & Guhan X7 2°¥%2 axIAn Cvdwni °200% TwX3a 07210 D7IPDNR
Subramanian, The Effect of Delaware Doctrine on Freezeout Sructure & Outcomes: Evidence
.on the Unified Approach, 5 HARv. Bus. L. Rev. 205 (2015)
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QY 7323 72 *> YWY T0° NPDON IMRYT YW 7p°0DA JNAN PANT 1YY — [XON
VEWMT °N2 O°9¥ID MFW NwI2 AXR17 NPT NIIpIT? 201%n 11an Yw N
MWIPT PR RO WK NV ROV NIPATT NDIYA YW 7I0YH NYIY? 2Iwn pHaRna 03
DPTIR OPpPTI IPIAM 7IPNAN DINF Ap0Y YW PRIN OX ¥13pY 75 198,73 Mpovn
fairness) “MPan NYI N7 MINHA NPYIYD NYT DNAYY NPYIZRD MW 1R
NI2P” WD LOWNT NIV DIV 71N WP MW NIDIWR Y MInaY .(opinion
N2 APOY NIPAT N3IVA YW 0710m7 Wpaa 199.0TmR Am1a xpnT XY, 0nnm
WMDM PEO LM PLMIN P2 NIPHIYII NYIT NNAY DONUNN oW LDWN]
5w on?12°% 130 D102 (Noble) 2211 MIP0Y¥7 on»nn Ywn? 5 NN N2
“to secure an expensive fairness ,951°1% AYX 102 NIV 7IANT WK ,DPNVPII
200 opinion that (Quelle surprise!) concludes that the offer is‘fair’ to the shareholders’
nIn oW 0 NPT 0PWRR NYTAI XM AN 1Y 7PYAR NN 0T N1InY
MWIRY WOV VTN NP2 NIDIVAN NYIN RO .LDWNH N2 Y5 YW nonytari phn
913° T1T9XR IYOYX TNY P71 NIADY AT WRA .LDWNT N°A *DYI 112N *DYD 0D

DY NPT MIWwma 0Ima% w1 XY N1 YW TIYWa 9733 IAPRA 00 37 Wpaa 03T 198
.P°0B77 NINNDN

Inre Dole Food Co., 114 A.3d 541, 556-557 (Del. Ch. 2014) 183 7139v77 70 YW 10 Wpia 199
(“[T]he Delaware Supreme Court’s description of an appraisal proceeding as a ‘battle of
experts' [...] isonly one of many cases to have made this observation. These decisions have
not employed this phrase approvingly to suggest limitations on the scope of admissible
evidence. Rather, they have used the term as a shorthand reference to what the Delaware
Supreme Court identified as ‘arecurring themein [...] appraisal cases — the clash of contrary,
and often antagonistic, expert opinions on value'. [...] Chief Justice Strine, writing as a Vice
Chancellor, described the phenomenon as follows: ‘[...] These starkly contrasting
presentations have, given the duties required of this court, imposed upon trial judges the
responsibility to forge a responsible valuation from what is often ridiculously biased ‘expert’
.input’”)

Ryan v. Lyondell Chem. Corp., No. 3176-VCN, 2008 Del. Ch. LEXIS 125, at *2 (Ch. Aug. 200
LongPath Capital, LLC v. Ramtron Int’| Corp., No. 8094-VCP, 2015 Del. a3 X3 .29, 2008)
Ch. LEXIS 177, a *27 (Ch. June 30, 2015) (“Much has been said of litigation-driven
valuations, none of it favorable.”); In re Pure Ress. Inc., S holders Litig. 808 A.2d 421, 449
(Del.Ch. 2002) (“the disclosure of the banker’'s “fairness opinion” alone and without more,
provides stockholders with nothing other than a conclusion, qualified by a gauze of protective
ay an-nTma 171 ITmnRY 70 Janguage designed to insulate the banker from liability”)
L7713 WITIR 19I07 ¥313 NI IMIRYTI vDWAT "N IMND YR NYT NN YW N7 Nrn»yan
Blake 1% 77°p0Y .Y NN DX POIW MIVPWAR P12 YW DIy T YW MY nwaTna
Rohrbacher & John Mark Zeberkiewitz, Fair Summary: Delaware’s Framework for
Disclosing Fairness Opinions, 63 Bus. LAw. 881 (2008); Blake Rohrbacher & John Mark
Zeberkiewitz, Fair Summary Il: An Update on Delaware's Disclosure Regime Regarding
.Fairness Opinions, 66 Bus. LAW. 943 (2011)
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201 x3RIT PRORYY 9291 MP0ry Hw o127 noub Abyn Yw n2wea pinooa 1
935 pRINAY 01 WX QIYXY YR DR 751 7YX NPIPED NIINR YW N20E7
STW IRDIW 13 1% WITI RIT IR IR LDWNT N*AW ,AYTI NN NIPNT 11 WO
NPT NDIYA YW TRy MYIVY 10N TR vdWN N°a wy Dole Food 177 popa
NIV DR W52 0w 15°937 170 WK 711202 furhwi YA aRYHT NPT nrivpITa
npoy Yp1 Y manm YW mama Pan pTaR 1%vel VIR 2vMupIIn
7103 757 — MFW N2%772 ¥2p1w 11331177 NI30132 27Inn? 7InR an»iw v n—amrn
130 YW 1°7 pODW RYX .V13P% AWPNI XY LDWAN NMAW 0w YW INRT NN YW
no%nw 7 ,hPmMN on? 7°00 OR WK ,00DWH 0°5%a1 03 2731 JWORY MP0rIn
1301 ,VDWNT N2 P¥M 1PN NPT .0»2W NIV anmIY? NIRPAY WY MFW
711 21D

But what the Committee could not overcome, what the stockholder vote
could not cleanse, and what even an arguably fair price does not immunize,
is fraud. [...] Murdock and Carter's conduct throughout the Committee
process, aswell astheir credibility problemsat trial, demonstrated that their
actions were not innocent or inadvertent, but rather intentional and in bad
faith. Under these circumstances, assuming for the sake of argument that
the $13.50 price still fell within arange of fairness, the stockholders are not
limited to a fair price. They are entitled to a fairer price designed to
eliminate the ability of the defendants to profit from their breaches of the
duty of loyalty.202

917 P2 DTN ANTAA L, ANIRDY AN AYAAR 1 .JIWRIT LOWNA MX¥MN 01277 1P
oY Pva X MR T 203 an9woa prbon 0023 AV POy Pw o anrana
QYN 077 RYR 27 NN NILA YR D91 OPR 995 T172 NHRY Ip0Ya 0°3VnT
,19772 VYN 2% OIN WINA DOYID O 19 PV IMWRY 0271277 231nY WD 77N
WY NPIMIPY 1991 IMRDT P77 NRT NIINY .0AYW 1INRT N2IN DR 0101 OF 1707
LOWNT N2 OMRY 205059771 2707 1P31°0 W1 AnInn 2N, 73 204.7p0v R

n730m2 NNAY Lacey no%am nnenAw 1IN YW NNnwan mins PI¥7 yaw R bR I 201
T ,0YE — 713 INTA? 77123 MIYTIA PADN INKRPT YW M0YET LARYAT NPT Drwp
TIMR TRA IR ,TIWYYYNT AXP2 TIDI2 APYNRI AYYDW WP NIIYRY MMONA 1TV 10X
\21pni vOWNR MM N $32 Y920 VYN N3IVNY

.6—5 "ny3a,140 W~ 2°¥Y ,Dole Food 171y 202

MYOYXA 30 T 7Y, AN RIVAD 01T DR NIDY PUIY INIR 7071 RY VDWAT N3 ,7101 203
vOPYI YYY IXT AT AN NONY YA APOY P¥193 1w Trados NwIDa TWR ,I1MIY TWOXRY
S12°%1 139 w7 TInsn

“[T]he effect of the third [fairness] alternative isthat the :169 'nya ,48 w7 °v% ,CLARK 1w 204
interested party can aways defend a basic self-dealing transaction against a charge of
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“According to the common law nostrum, fraus omnia corrumpit —fraud :n1¥9M12 ¥23p
2 Y mIpR nnn X0 (fraud) 7979 03 oY v a1 Yy 206 vitiates everything”
Pman 198 LOWNT N°21 92PN LOWNT M (Misrepresentation) XIW A¥MH W
,921pn VOWNT M (deceit) NHANT 1M D3 NPT NP2V NIPRT AT 20707012
XIDXR WP 071277 YW n°3Tdp AR*MPR 208, common law fraud 03 711971 IMIRYTI WK
VDWNT NPAW *VDWNT 2DV TINM .TIPNT T I PRY WYL 171,712 15%7 yonY
792 MIP3IT NIV YW AnPINN NR Y1YWN R 7397 MRty Tnva 3wy Ynn
19232 PP YT RIMRT YW 2% 0IN2 NIATINAA AVIAI ROy 25 YW A5pIN DR MINNW
SWI 11207 YW AnwY 77X ADPN 713077 IWDRN WK ,IPW 11K NI NIA0MA XN

209 R NI HYa

YINIYIN PTN )

NY2°L D 71°1AN PRIV 1T JIARA NAIN2 NIPITT TI0° YW IMIPH DR 7112 AT PID
YW VO ATNRNWIT MINIT IRDI R PIDA 1PV MR NKR? — 3707 1770 P 7 —
YR DT W DY 7001 YYRIWN IR .0TPR P52 1”137 NIXIRIT A1YIIRI I
TYDWI POR D22MPR 217721 P9MIRA I AYTI NI ArNan LomIwn YyowIn
722 72 .093°1 AP AW K27 191 IR ,NIANT PIN NRYpAY IV TV nvirnT

automatic voidablitly by arguing that it was fair, whether or not there was adequate
.disclosure”

Rabkinv. Philip A. Hunt n3%7 %y Jmnon 85 'mya,140 w”i1 2°v2 ,Dole Food 11va vpwni nva 205
na%ma 725 Awynb o1 anaen @0 .Chem. Corp., 498 A.2d 1099, 1104 (Del. 1985)
“[11n a non-fraudulent transaction we recognize that ) 711 '»y2 ,132 Wi »¥% ,Weinberger
72 .(price may be the preponderant consideration outweighing other features of the merger”
3¥M AR A1 I8Y 71,714 ‘mya Weinberger 17192 vbwni N2 173 TY0R NPRWA 172,722
“The appraisal remedy we approve may not be adequate in) 02371 N°R¥Y ApOY O3 XMW
particularly where fraud, misrepresentation, self-dealing, deliberate waste of certain cases,
nIPaIR NEIPAW 11an .(corporate assets, or gross and palpable overreaching are involved”
MY LYY LOPLA IRINNT ANNY W? ,MPARY APOY Y 123072 IMMR ARYAT NPT NIPvRITa
.Weinberger no%12 725 0”on

.85 'm¥1,140 w773 2°v% ,Dole Food 1w 206

Colev. Nat'l Cash Credit Assoc., 156 11v% m1om Weinberger nwipa Pizni 302 AnonoxRT 207
WP T NPPVRTIVONP ARIN YW PR TIDIID YV 00aNT WK ,A. 183 (Del. Ch. 1931)

.Trenwick Am. Litig. Tr. v. Ernst & Young, L.L.P., 906 A.2d 168 (Del. Ch. 2006) >wn“ 187 208

NN WpYna 9Y NIN23NT 03 PIRY ARYHT MPNTT NIPURIIR MPAT Novn v X9 Mvna 209
NRT QY .0 MW7 %Y 21 WK, 135 w72 2292 X323 001w ,IMKRYT 2w n1ana pInk 144 §pyoa
TINY XMIPY 09127 1AD MRDT YW [1YYR vDWAR N2 .APPR PN M1572 27°0m R 1277
P77 07 73 AWPIT DPIRG YA Y2 MR YW 1D12N% P07 WK 12 0°31P1 DPRW NITIO PY0TT
“[Alpproval by fully-informed :405 'mya ,139 w”n 2¥% ,Marciano 71y X7 .DV1A1 X?
disinterested directors under section 144(a)(1), or disinterested stockholders under section
.144(a)(2), permits invocation of the business judgment rule and limitsjudicial review”
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Holland v. m2apya,143 w7n »vY 237 171y 5 115 w7 »v% ,Regal (Hastings) 1771y n12pya, 107
Central Bank of Ecuador v. Conticorp SA 1311% 131 ,Revenue and Customs, [2010] UKSC 51
.(Bahamas), [2015] UKPC 11
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AYRWIA 7AW T 100 IV 30K M °1D2 Y17 YW 12193 ORINRD YN YW NP annRpRY
703 9Y D013 RINR HY YR NPYRIVIRPRA JOWA YW NIRRT 1310 X L3 MR TIWH
731 PDID 89/49 R”¥2 ANIAT 73V PWN LD BN KIT AR YIPI *YAIRT (account) PAWAN
.(1951) 242 177D >0

1w 9wY chopi 1w 212

727



N7YUN W DXVAVN VD PRY

,AY°3NR DR AT 1T VDI DN 1YY VOWNT NP3 AN AN THRY NN
:N1D’PN2T MVWD WP

NR P9 PPy 3% N YRmn n2n YW nP7I0° 79°N0 0Wn 712 AN
Q2371377 79RY 0°DMYNA R 92237 ,ANNT YW 2 PPYoa .1ann naw
NIIWDR T3 NPDOM MWYM FIXT XTI *IPR ,NIINR MIL°2 N3N HIX
QIR NTPoM X 03 ,0°187237%Y LAwnn Pw 1aIaTna ikt hw
PR 792 03 ,72°wnY D2 pri 0w 1Y avy i XD wavnb
WY XY IR DWW X7 0299 7997 05 ,AT AN nPwyL apIRn NIk
IR 7337 0I5 P 12 DPAR Y19 IR 12 WY 0naw ,0°1M507 IWwpnn
15 .0m°%Y 1372 1RID ININNY AR PW 0P NR TN DAY wyw
DX ,AYRWI DR IMYY DWID PRY AT IPYA NPT R Nmn
Aberdeen Rly. Co. v. Blaikie ,..n1377°n%3 X nNIA X7 AP0y

213,(1854)

TPOY 12w NINRT NI PRINRT W INTHY NPPAAI NIPDI 23 XIDR PR NPT TI0°Y
NIRTA 5% 772N 2w ARO07 AT 7Y — 71NN 2w ADpN 7n307Y AN0T XYW AvIN
AMYIRI DY AR 200 PR a1 214nna vph Ywatna xon — upnn
DIPM NI IR (1YY VOWHT N2 ,]OK PRIV 17T 03 771,0°D01 037 NINIPH)
IR RIT OW — WY 337 Aberdeen Railway no%i — »wW anm I n poo®
712972 RYX 92171 PRW P27 2791 215, wnn mvn R ®7an KPR 7715182 pONON
WP IOTRM (1YY VOWHT N2 ,NIWTH 73 MXI? AYLNY B AN CNRY 7w
vOWNA N3 3% 216.am3072 1997 DR WLURW 0°DON OO DWW 0377

:TPAWINT PIRT *RINY 73977 NHORNT 1272 NP 7IYR 70N

IR YD DTN MIWYY RIT 71N AW INTTVA WIVHT NIART AW
PRIINY YA MPR3 7I27 00 9V 9277 TYH LRI JD DINR DX
5w 1172 oo Ypwn? NI 127 23 XY .37a0 P Yw n1ivinbii

.1579 'nya,ow 213

nnY 7R YmInY MOR 7Ipn 33w MINIR NXRT PR” Y3 M2 0DWT PO T3V TwnRa T 214
TP-MIOT 27nY PrAYa? 71207 71707 IR PaR 5w NMRN 09031 0PYIXpn 0w nnan®
DMY’aT NPWY DX IPIRT 77307 DA YW 0Y0RTIR YW 2an AR 19pn Twn?
YINIT I BPR OPXY Ap0Y 5253 73 9121 792 .(1580—1579 /nYA ,0W) “RPIT WY NIYRNRI
717 LD 722 T2 .NXT NWITT AIANT NAIVW 07120 ,0°5H0M DXIATIX NIYRARI ,FI2NT WK
;0D IV 97 W 12,710 93 PWon? 730 72 PR 1TV M0 NN 12 D¥Yw” 0w 370N
I3 P ANAAW L,AYIY A0 IR TR0 YR 12 A9157 ,77200 NAWA AYIER NTn AN
W’ 732 /AMPOY INPAR MINR 01277 MANDAM AN 1YWY M0N1 T 71PNan P00 77°n0a
STwnnn Iy T3 PWIR? Y137 IR Y1pN MWK 0N MYLY 0°03

113 w7 737 vopLR Y7 IR MNPHA NONY 215

L1579 'nya,1 Wi 22¥Y ,2%0pI0 171 X7 216

728



YINIYIN PTI NIRA NN MPIN TV TN PR : MM NN NIYUN 1 DVOVN

naIm v ,%m1m W Tppn XY YV Yapni wpwn® o3 nwm ,»7va nian
217 73119 NY29377 719207 °5P3 NINRIT

INM2PWN Nenan 218,079RWwOn NIRRT 2172 NINOM 73397 RIT VY0P T pOD
D37 ,N2aNI1 NI NAY 797 XY XI7 DAY TI°I2 0PIR I0IP7 [1°IR P77 °pODD 171
TIWRI WRID — A5072 TR0, IPOYR vDWAT N2 YW 1T PO 152 IOTIX RITW
AR — MIYVLI XY ARW 1901 — FIONR XY *20pw nd%0 nRT NPy 219.909p nwaoa
M ARDPT NPT DPIWRIT? WATAY 11517 IR DIMIRNT PPI0 Opobn IR
0571 NIV PN PODW 1IN MDY NnvIon ATHA Penn 1270 220, qwnna
nonWIw 71397 YPupIv NOPR DR TR XIDR N 7T 2Ywa 221 nwpwni N1npoa
oIk ,N3»nn 7397 ANPR Yy ¥BwaR I3 715 027 28N PR INXYOWI .ATINeN
WP YR ]IRW D3 ,NPVBWH M2pnY NND NMINNID 79X N12°03
7MY M5 ONYAN (1YY LDWNT N2 7121 ,M03p N3P N2x1 YPuPIY NI XY
nR NPP9Yo2 93 ¥aIp U2 vRWR LINRA NN HW 2°375 NI YW 7100 D°nyD
YW AMYRWwR .M57 Y2 Yy nhuInm 0% 720 K07 PINRT NAIN7 0D VI RYR
nPWAT NI YN NIrana ,a%ona Yweb 2»n man bya o> L,Xon W amn

.1580 'y ,0w 217

AR P2 ,NI2WN N13Y7 TIYY ANoMoR X VY0P °7 POD ,MIPATT TI0° 1272 15977 Yy 01 218
,279% LYIXHT VOPYLIT A T2 ,MID27TAI1 PP°I¥Y Y3112 03 2I7IVT TII NIO°R 2w ININNY IWwKR3
SIRT WY IDRTRINR YW INIDTIRY YA NITIRNT 23101 D7 TARN YW 73070 yaa

T3 YW 28m2 R¥2°72 Y7nD 1% M0R” 03 7357 1911°05,280 /nYa 21 Wi Y7 03P R7Y IRT 219
nIny 5083/99 X”I7 03 7T TWPAA NI .7INPW YW IR YW 2w 1A% 71a0T NAw P oy
:19719) (8.5.2000 ,7232 DOMD) P2 XKW1 YW 1°7 pODY 10 ‘OB ,PLIP ‘1 B”¥2 (2000) TI¥ NI
143—142,133 (1)27WN7 17D , 3721177 /3 PPOWPI 765/80 (X1 °TINM) X”N 03 IR (POIP K717
nR 7N 925% 1°319°0 PPy 07 *YuPI NI YW 0°DOIIN DINIING (PPIIWIIR LDIWT) (1981)
TR 73 AT 299/62 7732 IR NN YW ADPN 715072 10w 9952 RINKI 77 YW Im
N2 "PWBW” ‘3 PR 480/64 R”Y (M2 VDWW (1963) 2155 ,2131 T 7D ,IDWR n»ax Yy
R”7Y7 5 (]9 /1 vDW) (1965) 387 ,381 (2)v° 77D ,n”¥2 T%0MbD voN% 0»HRW° PIX NYIIN
R”Y 5 (IR LDWT) (13.4.1994 ,7212 DOND) (PIV°DI) MIMPW NINYH NIaN 71 ©2227 1IN 5074792
13°7 poD? 13 /OB ,%XIW2 NIT°°N NIYPDI %1910 NTTARNT /1 B°I9I3 PNR *2°N1 ATILDI? 516712
.(13.4.2014 ,7212 DOTID) P LWPAT (TR 1ININD) VO YW

2327 W71 71972 IR .ARPNTONYIT IMIRG IR 1IN0 DYAY DRT 220

T1TAM) 454 WIAR NIIANR IR 013 HO YwnY IR .01 0T YW PIAN 0°373 NN A3YAn 221
XWNM NMWBR 23 799w 1ava mmw 13907 (oI Yhupio Phavh 3°157) (2007 003037
,anR W 7371 127 190 0ID PhIY 172 TR NPRY 9157 12 23nY 019772 772aMA 3R IR 7WH
IMOMT 1N NPARPT 7120 MNW M0 Yw3 LR IR NIAIT POV 1210 DR AYRW? Wp RY?
03 X7 7[...] T APWR A972 70%pT07 YIRY 191,05 NI YW PmINIRG D120
w7 YR 0w 5(1983) 306—305 ,301 © VBWN 1Y “NPINRD DWVPTT AW 75 77BN
Qw” 1Y ;(2004) 180,173 R DPOYI VOWA ”71ANT NPYIN” VDY THY ;397393 PV ,167
NPP¥Y TPOY NI0IRT A3Y7N NIV °3 11T WY MIXT .535-534 'pya 148 w7 VY 770
VI PR DIV TINI MO 1372 9957 A58 YD NprITm AR AYRD MPOY NYNm R 190K
vOPYI PPYY IRT LI YW DPN INO0IA ANIR TINM RYX 71D T 1017 ORIAR YW A
SR1 81 WA TINRA

729



N7YUN W DXVAVN VD PRY

TNRA N7 05 yAIpY Pmm? nenTipl onnn RIT 01370 Jwnna 222.737pen
ITRPDN NAWAT (YA MIPATa ,a% 0N DY MR navnn Ymnn by nhuinn
Hya% WK 7102 224.7379207 oY oA nrana 2w Yaan Hy7 00 191223, 75mm)
nPIn Y3 :nRAT PRMDIDA PoNoAY Y317 3 LDWNAT N2 YAIp AMAN2 VLY
915 PHYI T 79°91Y WK 7I3A? IR NI AN, 1NN DR TIONY wpand ,qwhw
225 #1,..] ,709°37721 250102 17195

1977w ,”PT0” QWM 712 PR OXY T 7NIPATY YW 3IWD 70 ,A9RWT XKIDR NYRYI
XY VOWNT N2 SYRIWIT 172 ORI NN MIN? NORPPINDKT MIPATT WA 791
°2m N DIMIRD °T POD RY D3 — NI 20N ,WNBNA W AIRWY WA PR
1PYIPAY NY2W IO NIYNARY 1IN YW AR 20Ip 171 PV 150mNonw 0397
MIIWT AWPNT 1PV DR XVIAD 717 NIPATT TI0° 03 D AWORTA RI,NRTD NIWID
TI0%0 NPT DR 719 LOWNT N2 MWK JIART NAIT 732 22171V TIN NOK Y0
1 931,n1710m M2°01a AL YW Y¥a,57Im — PRNNR 93 YW 19K NN YW PNITI0N
772577 226,92 PR RITW AR 2DV MY *0DWH MIYND IR NI 1Y Yvn pInw
DYW ,MRPPINRT TTAYY NTNIN DPRINKRT 2O DY 71w MW A0 7 IR NI 0D
.MIPATT DWW NI3012 791917 T0WwnY 2°1I01,72%2 071 ,71303 DORNINR

WIPW — NINIMOR 773 VWM N°A 22N YIn YW PINRA NN YW Mo now
228 |jtwin MWIED LAPRPINR - 0w 227, shupiw nobn 1oIma LnvhRIw?

.73 (TR 19XIN3) VDI YW 177 PODY 49 ‘OB ,21 W PYY M0 k7Y 222

.50 00,00 223

,M1207 N2 2270102 YYID RIT PRW ,WAn TWN 11IVNN WK~ 7D QW 701 VDWHT N .0W 224
,1”¥2 MYPWAY 772N PRPI2 .10 LR 11 B7Ya (po9a .Y 667/76 R7¥Y 1IDRA 1Ay Do oY
TYRW 119°0 NIIVAT D K277 727 NLLAR IWRD”) 7152 VDI DM (1978) 287,281 (2)22 17D
Y MIRIY RPN PV P L] L7307 N2 257013 AYWD W OPRW Cwhan Twm orxn
27T, PRINRT NTPAUNRPRT YW SORPP 1M10°1 1T (777207 NAI0YI 2Y0INa AWy AnwYw
D171 T NIYINITA IR NI OPP2 352 INRWH DR RYH 73 MIRIA? *RINR 2w NN
*5Y3 7272 MIPAa PYD 73 P ARTW 793 77 Y012 7YY D137 10K IRINR Y .RYH 11273 (N0
; Peter J. Millett, Equity’s Place in the Law of Commerce, 114 L.Q. REV. 214 (1998)%1 .13
.70 w7 °y7 ,Getzler, Asf

.72 (IR 1IRIND) VOWR YW 11T PODY 56 ‘0D ,21 W Y2 ,M0Ip 7Y 225

nIB’D3—113 0 YW anPR YY NODIANT NYWIN W BRI MWK WITN YW WIPR M0 R7Y 226
APR LYY IIRIT LT ATIPI MIRNBK 0N YW DT DTPMIVRY PINR PR 1N Yoa 710
7278136 W7D LOPY PYY IR SN 117 DY AV DWA

.73 (IR 1IRIND) VOWT YW 177 PODY 50 ‘0D ,21 W Y2 M0 R”Y 227

VYN VVIN MOIP R”YA VEWNHA N2 .Litwin v. Allen, 25 N.Y.S.2d 667, 677—678 (1940) 1x1 228
“The :(AuMWIT IDAT ;IDOIT NWATAN) 272w AR TIND 77WA ApODI DR IXIINI
directors are bound by all those rules of conscientious fairness, morality, and honesty in
purpose which the law imposes as the guides for those who are under the fiduciary obligations
and responsibilities. They are held, in officia action, to the extreme measure of candor,
unselfishness, and good faith. Those principles are rigid, essential, and salutary. It is clear that
a director owes loyalty and allegiance to the company — a loyalty that is undivided and an
alegiance that is influenced in action by no consideration other than the welfare of the

730

-
=% ¥
nerovcoTil



YINIYIN PTI NIRA NN MPIN TV TN PR : MM NN NIYUN 1 DVOVN

VDWW MY LLitwin No%1 230.Mills nwIdn ,NP9I00IR DX TP 229,Meinhard™
AWAY INIR NN ,MVRIT YW NIPATT 122 IP°Y2 NPV ,NIDIRI LLEM P2
W TS 0°501 07I0°2 OV YD1 XIT OWI ,NINAT YW T10° 12 9571 .712aRa nwvin by
TPPMVIT NIIOPN2 IAPRI T} N0 ARIYY VIMIP YT PRPl YW w1 TV
1°319°N 7397 ANIRI PR ORTND 0PN P10 JINRT NN YW AnHXIY IWR NN
nWIBY WX M Ypn DPNMBR 03T NPHXY NIPOY NIWIRY NP nwiab
72 WK, AMWN OTRY DMW 1A NIRIINR 0P XX 77202 Apoy XYW ,Meinhard
no%n LMK N2INY NWDHNN NYAT AW YW ONIPR MO DR TR UDWT XN
H¥2 03 RIAW NVPPT VMY PPYW MR I NPT NROIa AW 7397 R°7 Mills
772 AMpRY 772197 23159019 nwAD SV o1 T 7p0D 1102 NYER TIMINR RO ,N1IN
TR 1721 7P DYDY, TINIT MOOR 993 Y12 PDIRT I RN RINW 200X
MOIPA VWM N2 P2V WR NPT TIOY YW NUWIDT TIX? NORPIINRT W0
1°77 pOBY MI5M P72 VR Mills N5%aY 7°157% D13 Yy IN* Millsno%i Yy Jno)
YW vMDR MM 17 W VIR XN oW 2325%p72 NWID2 TINNT LOWNAR Ma YW
LJPAR D397 7INM V9T AIRIIDT DR DOIN XIT I NIIONA AN PRRM™I Mills ndon

:DNXY TY2 092717 0°737 P01 KIT IR

NI¥paY OX122 03 29737 Y Y1 [27Y — 11738 NO°R YW MnRA (1pYi
N2 2% 013”7 MY AT PUwa o3 amby anwl oIk neIn
RT3 O3DI0IRD 037 0PR3A KIT 971 MW AR Y [L..] 700
NIMT DITINGY c7I0m AT /Nant natwYY 2% onar cmon AT an

233 779202 N73n O5Ya YW 0TANnT 000K NOYRA

NI MPRINAR Y93% 7 W 95137 MIPAan 71072 00 mvwa H%enab vl ,nwhw
922 12 NIPNY DR 791 V9IR 1YW 73w MWD *BY WK ,°9MRA (dealing rule fair)
234 mopxy IpOYM ANWA ,15W MININ QY APOY TNV CRIAR DY NV 79PN Iw

corporation. Any adverse interest of a director will be subjected to a scrutiny rigid and
uncompromising. He may not profit at the expense of his corporation and in conflict with its
rights; he may not for personal gain divert unto himself the opportunities which in eguity and
fairness belong to his corporation. He is required to use his independent judgment. In the
discharge of his duties a director must, of course, act honestly and in good faith, but that is not
.enough. He must also exercise some degree of skill and prudence and diligence”
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