
MISHPATIM 45 2015 

I 

AMIHAI RADZYNER 

“THE ESSENTIAL THING IS NOT STUDY, BUT DEED”: 
GET PROCEDURES AFTER TORT CLAIMS AND THE 

POLICY RESPECTING PUBLICATION OF RABBINICAL 

COURT JUDGMENTS 

ow do Israeli rabbinical courts react when a woman brings a 
tort claim against her husband, who refuses to grant her a Get 
(a Jewish divorce writ)? The usual answer is that in such cases 
the rabbinical court will stop the divorce proceedings and 

refuse to arrange the Get until the economic threat to the reluctant husband 
is removed. This answer is based on various published decisions of the 
rabbinical courts which state unequivocally that the result of these tort 
claims is a Get Meuseh (forced divorce), i.e. invalid Get.  
This article attempts to provide a different picture. In the light of a careful 
study of many proceedings, particularly decisions that were not published, 
it demonstrates that in some cases the tort claim significantly hastened the 
divorce proceeding. The same is true for most cases in which early stage 
rulings were published, rulings which declared that it would not be 
possible to arrange a Get because of the tort claim, and that the tort claim 
simply removes the possibility of the divorce. Examination indicates that 
in various cases the plaintiff actually received both the Get and the 
compensation demanded, and in other cases the claim was cancelled in 
return for a Get, and only after it was finalized. 
The article attempts to explicate the conflict between the public perception 
of the rabbinical courts and the practical reality through the Halachic 
terms L'khathila and B'diavad. It demonstrates that both in Israel and 
abroad, harsh public statements made about the impossibility of arranging 
a Get when a secular court is involved are replaced over time by the insight 
that we must find ways to arrange the Get despite the existence of civil 
claims. In some instances there is open or covert collaboration with the 
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secular tribunals. This explanation also suggests the existence of selective 
policy with respect to publication of rabbinic rulings, a policy which 
contributes to the conventional and inaccurate image that tort claims never 
help to hasten a Get arrangement. 
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ILAN BENSHALOM & TZLIL SALOMON 

“A LAND WHOSE STONES ARE IRON AND OUT OF 

WHOSE HILLS THOU CAN DIG COPPER” – NATURAL 

RESOURCES TAXATION IN ISRAEL 

n recent years, Israel has discovered significant offshore natural 
gas reserves. These discoveries aroused debate as to whether the 
existing levies imposed on companies extracting natural resources 
provide an equitable and efficient fiscal regime. In particular, the 

assumption that existing arrangements capture the economic rent for the 
depletion of gas and mineral resources has been questioned.  
The current article provides a concise review of the literature dealing with 
natural resources taxation. It explores how policymakers should tax 
extraction activities in a more efficient and distributively equitable manner. 
It highlights the importance of two tax administration considerations 
which include: the capacity of the tax authority to deal with the tax 
elasticity of multinational mining corporations, and the need to deal with 
rent- seeking activities of interest groups. It then discusses how a wise use 
of proxies (e.g. the use of a minimum tax) can optimize the trade-off 
between the need to employ simple (and easily enforceable) tax 
arrangements with efficiency and equity considerations. It concludes by 
critically examining the Israeli tax arrangements currently applied with 
respect to natural resources extraction enterprises in light of the analytical 
framework developed in the article. 
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OMER DEKEL 

A DEFECTIVE BID NEED NOT BE REJECTED – AN 

ALTERNATIVE SUGGESTION FOR THE TREATMENT OF 

DEFECTIVE BIDS 

ne of the main issues in competitive public procurement is the 
treatment of a defective bid. Under current law, such bids will 
be rejected more often than not and can be ignored without 
sanction only in exceptional cases – when the flaw is merely 

“formal”. The rationale behind this policy is that ignoring non-compliance 
with the solicitation requirements is unfair, endangers integrity, violates 
equality, and in the long run jeopardizes the efficiency of the competitive 
procurement process. However, this policy is also very costly – often 
resulting in the loss of the best bid, an increase in bidders’ transaction costs 
and the creation of undesired incentives for procurement officials. This 
article suggests a simple and effective remedy for this problem: 
recognizing the ability of contracting authorities to establish a “compliance 
criterion” which allows a defective bid to remain in the competition after 
being corrected by the bidder, subject to a score reduction. The types of 
defects for which correction will be allowed and the amount of reduction 
for each such defect would be pre-determined in the solicitation 
documents. Adoption of this proposal is expected to enhance the efficiency 
of the public procurement process, without endangering its other goals – 
integrity, fairness and equality. 
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YIGAL MERSEL 

PROPORTIONALITY IN PUBLIC PROCUREMENT 

COMPETITIVE BIDDING PROCEDURES AND THE CASE 

OF OFFER GUARANTY NON-COMPLIANCE 

common requirement in competitive bidding procedures under 
the Israeli law of public procurement is the duty of the bidder to 
submit a guarantee for the bid. Yet quite often these guarantees 
fail to comply with the needed formalities indicated in the notice. 

For instance, the guarantees sometimes do not comply with the required 
expiration dates and are provided for either a shorter or a longer period. 
The case law in these circumstances is relatively strict: non-compliance 
with the terms required of the guarantee will lead to disqualification of the 
offer altogether. The reason for this strict rule is the basic concept that 
equality among bidders is the most important consideration in public 
procurement law and thus any case of potential discrimination must lead 
to disqualification of non-compliant offers. 
Against this background this paper argues that even if equality 
considerations in public procurement law are prioritized, a more balanced 
approach can be adopted by applying the principle of proportionality in 
appropriate circumstances. The paper analyzes the applicability of 
proportionality in public procurement law under both Israeli and 
comparative law. It later develops the potential advantages and 
implications of using proportionality and its three prongs in cases 
involving non-compliant guarantees. 

A 
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EYAL ZAMIR & MICHAEL COHEN 

ILLEGAL CONTRACT OR CONTRACT CONCLUDED FOR 

THE SAKE OF APPEARANCES 

he case of Ilan v. Levy dealt with a land transaction involving tax 
evasion. Such transactions raise the question of the relationship 
between illegal contracts and contracts concluded for the sake of 
appearances. For the first time in many years, the Supreme Court 

addressed this issue head-on. Justices Uzi Vogelman and Neal Hendel 
offered new solutions to a problem that has long divided judges and 
scholars. Instead of the traditional, dichotomous solution – classifying the 
whole transaction as an illegal contract or giving full validity to the parties’ 
true agreement – Justice Vogelman suggested classifying the transaction 
based on its “dominant aspect”. Justice Hendel suggested classifying the 
contract as both illegal and as concluded for the sake of appearances sake. 
This Note critically analyzes the proposed new solutions, arguing that 
they do not solve the problem and may even exacerbate the confusion. The 
Note also describes the tension between judicial rhetoric and judicial 
practice that characterizes the case law in this realm and discusses 
additional issues related to restitution in cases of contracts concluded for 
the sake of appearances. 
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