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Both the term ("accessory") and the idea do, indeed, go back
to Roman law, but it would, of course, be ahistorical to
expect the Roman sources to conform to, for instance, the
rigid conceptualization of the BGB: "The extent of the principal
obligation at any time determines the obligation of the surety”.
Whilst, in fact, many of their decisions would fit in well this
definition, the Roman lawyers took a much more flexible categories
such as "accessoriness”. Nor did they actually use that term in the
modem technical sense ... How far, then, was this "added” obligation
of the fiderussor dependent upon the obligation it was designed to
secure? The answer of the Roman lawyers was, function and
purpose of the surety’s promise required... Generally speaking, one
can say that the surety was not to be Hable more strictly than the
main debtor. Suretyship is 2 way of ensuring that the creditor gets
what the debtor owes him; where the debtor does not owe anything,
the third party cannot really be said to stand surety31,
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A distinction was drawn between (simple) solidarity and correality:
the term "solidarity" was used to indicate two (or more) obligations
directed to one and the same juristic end, but not identified, and thus
extinguished only by solution; correality, on the other hand, was
taken to refer to the concurrence of two {or more) obligations which
were objectively identified so as constructively to form one, the
liability of correi falling away as soon as litis contestatio with one
of them had taken place. Fideiusso and main debtor, for example, in
these terms were related to each other in the form of correal liability,
As far as the basis for this distinction was concerned, the sheer
quantity of literature that came to be produced was equalled only by
its absolute barrenness. Rudolf von Jehring referred to the correal
obligations as a legal figure "possessed with a truly demonianical
obstinacy”, and the refined and esoteric levels of analysis to which
they were elevated is probably the most striking example of what
he described in the following terms:

Then there arise opinions and theories which can maintain their
life only in the place where they received the same, to wit, in the
lecturer’s chair, but which, if they venture into the outisde world, at
once prove that they cannot bear the raw air of reality; opinions... in
the highest degree learned, but also in the highest degree perverted
— hot-house plants without sap and energy, bastards of logic and
erudition with law, unsound lecture-room jurisprudence.

It was pandectism at its worst. Today, such theorizing in terms
of "solidarity” and "correality” should be avoided, not only for
the reasons given by Jehring but also because it would be an
entirely ahistorical enterprise. The Roman lawyers neither knew
this terminclogy nor were they concerned with abstract analyses
concerning the conceptual nature of the various cases of plurality
of debtors??,
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the practical application of its subject! a cuningly constructed which is not intended to
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It is a comstantly recurring phenomenon in all systems of law
that generalizations drawn from antecedents experience become
insufficient to do justice in the disputes of new times and become
too narrow to explain decisions that are actually being made. We
are at first tempted to say that the inconsistent decisions are wrong
and that "the law" is otherwise. But, if these "wrong" decisions
continue to seem just and are themselves followed as precedents,
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they "make the law" in exactly the same way that former decisions
made the former law. So a new and corrected generalization is
necessary and a new "Restatemnent™ of the law is in order. So it wiil
always bell4,
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