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[H]igh prices tend to be self-correcting as they attract market entry and
encourage investment and the reallocation of resources to those activities
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and markets that are of greatest value for consumers. Competition policy
enforcement— for example through a misguided application of Article 102
TFEU as an instrument to regulate prices — could interfere with the
competitive process thereby ultimately leading to a reduction in consumer
welfare.
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[...] using static analysisto address antitrust issuesin adynamic economy is
unlikely to improve consumer welfare and [...] a more dynamic analytical
framework increases the likelihood of helping rather than hurting
CONSUMers.
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The mere possession of monopoly power, and the concomitant charging of
monopoly prices, isnot only not unlawful; it is an important element of the
free-market system. The opportunity to charge monopoly prices — at least
for ashort period — is what attracts “business acumen” in the first place; it
induces risk taking that produces innovation and economic growth.

DX 123 AR 023 YW 7172 209173 00 1937 1931 75 ovannn Yw M13007 00
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INPIWD D3 YIDN AN 7I0R NIINANA PNXIR Sw 70070 1aw opn pIva
037 0»BNR 0PN PV JM0IT,0INR NRT 172072 220 I W NP1P1vI N2 YN
,PWRT : 073371 AWIPW 0°02 HY PR P13AY 1237 1PANT W 1M Wn DX 07517
918 27T™Y DWIN 0MXIMN ,PIIRT ANV ,DYNN 1NN AR 109050 annx
DIPRWR N°39) 7AW NPT NIINNA AMPH T MYYINa L NI ;a0 My nwn
DXMINNN YN DRI NINNA PYAN Wb ;0ntpn ek 00oen pwa
NR NI05% 1M°HRw HY5 mua X1 ,1%wW5™ N11ann 23w AnIAa YV 0°001am7 07939
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.N°N92n7 A2 03 ¥ap1 NN
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12w 02 — 07pOYR 022NN PI? T YW NDPWN XKW DIWH ,NPVIAPR TP
XX NXT PR 18.7735K%5 MYpwi NROTM™ NIIANT NPV NIYPWAY NXIMNMD NIINNTR
73 073w ©°38M — 217771 — 03 KPR ,NP99WnH NN YW 281 3 1YY APR NINNw
nINBY ,pIW MI3 @Y NTIAN NI¥Y 03 NIINNW 32 IRV WP PR DAYRY IR VY
DX AYPWR NI2pYa 15T OAPW D0MR NN YY 001Nt IX¥pa miva

Verizon Communications Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 407 16
.(2004)

David S. Evans, Vanessa Yanhua Zhang & Xinzhu Zhang, Assessing Unfair Pricing Under 17
China’s Anti-Monopoly Law for Innovation-Intensive Industries 13 (University of Chicago,
Coase-Sandor Institute for L. & Econ., Working Paper No. 678, 2014), http://chicagounbound.
Evanset :72n) uchicago.edu/cgi/viewcontent.cgi ?article=1668& context=law_and_economics
..
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NIIANM NINANY DWDRM WK ,D2NTHT 21T IR P78 2PH 11733 Ywa N1 b
989 TR Y YD ,00%W PR MID DR N93°1 77°m3 PP A7 OR 03 Amnn
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(2000 D175) T3P — »7¥2 YRIW? NI VI MPAY NITANA? QPN 0YpoyR YA MY 19
nyT 193 www.antitrust.gov.il/files/1953/4473.pdf (10.10.2001) 42—37 717¥3 111 NIRNVD
23—22 7Q7PDIR DAM YW NN MNvI? DTRIRY o»poyn oAt by anmna Yw 1/11
www.antitrust.gov.il/subject/130/item/26073.aspx (23.1.2011)

.794 'ny2,9 w7 Y ,A3 20

Brooke Group Ltd. v. Brown & Williamson 7°1va 2777982 119y vdwni m°a yap bwnb 15 21
Taobacco Corp., 509 U.S. 209, 224 (1993): “It is axiomatic that the antitrust laws were passed
Wm0 2447/00 (2-° *1INM) X”N 03 X7 .for ‘the protection of competition, not competitors'”
XI7DW VDWW YW 13¥7 pPODY 33 '0D1,443 (2)T7OWNI P”D,N”¥A MIL’AY 77N Y95 11 (1989) 170
70MIANMT RYI NINNR YY 7137 X7 07p0Ya 092377 177 NIuR” < (2006)
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0PV 7@p2 777 IR 23,19D11PKR7 MW 03 7AW 2531 2217 KR 1PV vwni
SRIIMNT PART M N 7297 0N TIRD 1O98AY PaNNT R PR 2303 nvin®
nInNY MIWR X171, 2000 YW 1T9n DY 13 0poya 0292377 PIN PR TR 03 DI
NPWA WPWT ITIND PYTI WYY DINR IXIDW YII2 ITRYRD 1TNIN? WY WK
Q92377 °1°72 WIw? ,1DIXY 021D DI, 7272 PR 1NIYY 157 .pwa Np 0WLOR
2N XD PAR .MM DR MWD 270 20NN YW 70713 2101 Y1911 YV 7137 07 povn
1P2IDININT P¥2 YW AN NPPRYY pWY WA 70°10 NIRPW 112707 KpNT : w1
PXIINW XIND NI YV L,PW3 MARA DB NNY 12 wdRY TR DR TN
nINNR PY 2aywh a1nnt w1137 DR 03 ORI .0PT 229173 AP nnavn nvpwna®

249819 V99D ,*DYPRT TR

High prices certainly harm consumers in the short run. But is that a
sufficient case for intervention by a competition authority? What if high
prices would in the medium term attract entry and spur competition? If
there are no high or insurmountable barriers to entry, it might well be that
high prices are actually likely to be, on balance and with a longer term
perspective, good for consumers. There is much more for consumers to
gain through increased competition than a mere decrease in prices.

SW X122 IYI0 A3 PINT NIWAY WK 7273 Pw Pnve? o3 onnl a1 wpna
NY°3 NIVINRI 0°139871 NI 2ITR” X7 0PPOYR 0222577 °1T YW DnIunw 1INRN
nPIPnn PR 2570091930 T Yy AvaY PI%%1 nYNImI NIINNG 01T L,NNNa YD
7IN% NI0131,N1IANY 220N NINXY IR DX NIPIRTLPRIDINN Yy Yw mvvow
Y72 DIX01 ¥1nY T3 pInn 293 YW N0 whw axI1 09X LAvIY 21801 HY 107K 77T
W 3T 7IYY .NIINNA 733D oY 2190 XYY 7Y PR 3T 72237 WK 03 72D Yy vl
03 ,PIW32 ¥ RITW 330 P P YW oy ITINAY T3 XY 0°92377 I Iy
1ON P HWD OY TTIMNAY TP RIT ROXR .PYIDIMM HYA DYID 12w pwa jrpoy oX
.P1InNY 0N19XRYM 00N NTIXTA PIVA D2IPNY MATING2 DNPRY P YW NN

.16 w7 o, Trinko 1w 22

OECD, Excessive Pricess, DAF/COMP (2011) (Feb. 7, 2012) http://www.oecd.org/ 23
'nya ,European Union Contribution ,(OECD-73 m13 :197%) competition/abuse/49604207.pdf
“It is nonetheless important to recognise that high profits may often be the result of :311
superior innovation and risk taking, which should not be penalised as this would work as a
.disincentive to innovate and invest”

Philip Lowe, Dir. Gen. Competition, Eur. Comm'’ n., Consumer Welfare and Efficiency — New 24
Guiding Principles of Competition Policy?, Address at the 13th International Conference on
Competition and 14th European Competition Day 7-8 (Mar. 27, 2007) http://ec.europa.eu/
(D0 TWATN) competition/speeches/text/sp2007_02_en.pdf
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09197 M n°27m3 (Competition Laws) “NIINNT 177 198 0717 0°Kp1 2793 RY
X*271% NIWDHRM AN NINR NUWID 26.90R 2907 7PXYIN 029731 DAY TR 0P D3
99551 N2 2 2295 IR 2 weab anmn? WwiRY Rnw pw Swo 93 092
natw” Hw 0°21pPw YIpwY NIWA? IWORN PINT DAW 0PN DRI DX 03 .2V
INR 7P AW WIPD WIDY W2 ,(XRPNT 191X NAIW RYI N NAW : PITY) 787
PI¥7% 275,79 IR 75 .NIINNY 078N AYID Y1 0222370 pIn Yw 211vxan oy
D3 0% ALY NPnaw prn Yy mIPYY A58 amm? nbying ,Mo°Ra 7707
Yya Sw vnn Sy mpeo? ynm ovpnn IPR AT ORID ORI NIPRN 0NDPY
772 DIIANN P IT DPAIYII LVORIDINM M5 P AvIY PI1X0In Ny 17 PN
27.0w»% 79°3 YRH TNIRY

:TINYT RO AT WP NYWI 7923 Yw noYRon ANNnNa 7WE 2 1RO WiAIAY 2wn
,172191197 P¥2 YW 22123 221 PV mIR nHuaY 222u»n7I11 *25%5 0°02 27 NPYIIRN
DPM1T O8N YIDN RY WK 7182 YA MIPDR DAW 0°1°101M 0*1pna NINDY
,0°1pn PW 737 NwRa ApIRn (Y A3 ApIRan YW 73ma X7 27300 .nmnny
UR PPT MY P 27 Ypwn DNY PRI INYY DR PR X2 pwn Iy 0
Mp*dR NYAAY NW9o%5 ApTRR Wiw 021w 0297w 0%19393 P opnn KD Ny
MNP YIDY XY MPPDAW LR nim bV ,0Mpn YW 021 0¥mm I50m3 Y
2297 PTIM 0TIPT WINRNI MWW MINCIT 1YY DR DVINWI W IR 02%71mN7
.121% 112w NIRAT MPRWT WY 100 WO 72WN? 03 XIDX WINI

Mariateresa Maggiolino, The Regulatory Breakthrough of Competition Law: %wn% X1 26
Definitions and Worries, in COMPETITION LAW AS REGULATION 3 (Josef Drexl & Fabiana Di
onIN2 NP DPITT 3IT07 93 0Y2aAR 1IN pYnY 1D0IN NIRRT 0°3w3 .Porto eds., 2015)
.9%51 %Y Pyni , MWD ROINW 3707 NIPA22 O 21X 070X 2P 37707 *93Y

0°%2377 °177 YW 7771077 DR IR NN YA I 197383 A0 NTIDNAW nrhrIn 0m Yy 27
PHILLIP E. AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW 8651 (4th :27717%2 0*poyi
ed. 2015): “A ‘pure’ consumer welfare test for monopolistic practices would also be unwise
and inconsistent with §82's ‘monopolizing’ language. Most importantly, it would condemn
practices that are not capable of excluding anyone. Suppose that Microsoft, which has a
monopoly in its Windows operating system, should develop a new version that was
particularly buggy and prone to crashes. Clearly, consumers as a group would be harmed
because they have few good alternatives to Windows. But developing a bad version of
Windows is not a monopolistic practice because no one is excluded. Microsoft’'s mistake
might permit other firms to come in and steal sales, or it might simply impose harm on
consumers until Microsoft fixed the problem and restored the status quo, but the one thing that
the practice would clearly not do is to exclude rivals from the market. As a result the practice
09001 012NN MIN°IT Wt .is not ‘monopolistic’, even though it causes consumer harm”
“Thereal intent of a consumer welfare test isto identify practices that both exclude rivals from
.the market and harm consumers’

812

-
=% ¥
nerovcoTil



NNV DIV Y0DINNND NID DY NYIY DINND M) PHN VYU N1 DXVIVN

NN YVDIDININNI NI DY NYIY DINNN NHYY ONRN 1| NONY A
Yya HY ©M712) DYINN OY THNNNY DINNNN YIVININ »ON
299999999

N12°012 191 — PI9ININ H¥2 Hw 02N By mp ek apIxn YW SuIRNT Anpa 1570
91%°377 NPV NI30M3 X7 NRT MWY? 711537 TITAW 73ponY 7972m ArR — mPann
NN %Y 001N MNP ,0TIPT WINRNI WRIAW DD SLOIDINN MO YW vy
QUYAIDI 01123 DO1AN XY AT ML 0902 W whaw mpon? Y2 nwbnnn
Y5 DMPP :NRT AR W XY PN DIWM DR DDA DPRY NPNIAAT A2
NR N°MD° OF2 WIWR TR — 07ROV 09377 1T IN3 03 — 07BIPA 07N
23 932 7077 093301 DR PIVT PNININY REMI DX 03 ,]IK .N°NI2NT A2 Y07
29ynaY ww mpon? 2221m% 75 792 PR I ,PYIDImng Bva b annming nx
192228909 AR 9373 pTIY R°an MORT NDYORW LM 190 DY LPwn MYyo3

.J7703 JNIR TM123 IXT,TATNIVY 793 79I

NPYON NLIYY 295 11N INDA N1 9NN MHNNY INANH NHNHA B»YPH .1
YDYPRN TININN

123 P11 PV MORW X277, 1IMRM? 3 PID NUNDAT LAY W NITIINT PNNYLR NRX
n1M3°1 NP3 ’YY nYMIN nY2pR CuoPYIDINN M5 YW Ayl YI1X0In NPy naona
TINDIW 772 — HYIDA BP WBWMI XM 7T 7T OX DI MR 07PN 0YIYA
A T ATPIY LORIWPD NI WBWNT 23N YV 1IO72 PIpRY I3 792 PR — 19n°
Swnna
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NR NYWA AWweR YW PAXH O 0IDA0M DPTIPR L, OPRPYIARA L0213 DO1NN
PNI2PY 19977 WK NIIAR MIPTNI PDIPRA TIPRT DMWY IR NO°R D NPy
NYNRA 0PWR L, IPR NPT T APITIRY 7737 NIAY 8YIXR LT M0°RI NPIIpY 0°17on
SW 2157y M1 ,72°3 YW NI RYW 19X .H¥IDA ANDRRN 2°N0aY 1127 NPT IX0A7
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One of the most controversial theories of harm in competition law in
general and within the category of exploitative abuses in particular is
excessive prices.

Peter J. Boettke & Peter T. Leeson, ,5wnY 187 %9139 07033 TI0°7 MM Y¥ Phavn 1119 28
Presumptions in Poalitical Economy: Alternative Approaches for Assessing the Economic Role
of the State (George Mason University, Dept. of Econ., Working Paper No. 15-17, 2014)
.http://papers.ssrn.com/sol 3/papers.cfm?abstract_id=2538169##

.(IDOIT MW ANNeR 'MYa,23 wri vy , OECD 29
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[...] competition authorities are often extremely reluctant to take
enforcement action in case of exploitative conduct by dominant firms in
general and excessive price abuses in particular [...] the phenomenon of
excessive prices in the absence of exclusionary conduct or cartelization is
often viewed as a temporary and self-correcting market failure or
conversely, a problem to be addressed through sector-specific regul ation.

22) *BITRI TIPRI NN NIPIH 17 OECD™7 MIPIN N2 :weaIa? 2wn 7y
723 YW e 15 Py ava Pont MR (N1Nan ApInn ,mannnn (34 Jinn
IR DR NRTpn AR 307%°va n1on OECD™1 MrTn nPaInw

NIRZIN XPIT IR 0K 77977 QXY XIT PPV 1WAT T0RIDT 03 VIO 797
,1371 710K OR IR WA 7R .7OY NI30M NR PR 3L5mIA X7 0na o>van
NIWT WR MW QW AND 2101 PBIPRA LDWNAR N°A YW nP1IpY 1Y apa 1Mpn Mnw
X377 7¥°31 OX ROR ,TIPRT NPT DR D3 N2PAN TWKRI ANNWY NIHDIM AR 0223300
PPRINYIR AYRYT ,NIORT YW MR NPIIPY NITINT MIPTN W OX 03 53103 rn
T1°57 PR NIPIP2 ORW 1D NXRT NI JNIRA H¥IDa Dmin X7 X001 OX RO
NIPPIHMY DYIPRI TIPRD LOXIWP2 03 NI PV MAY 0pn PR 0 ,NTnryaa
HXIW 2 IR ,N137 022w *1D% DIPRT LDWAT M2 MW NIWIDY NIYI2D 12 NANA
NRT .ANW NUWID PRRYY NOOKRI NYARA SNPYan 010N TInY% 777 Amng Py
,APNN3M7 ARN2 Y1302 9137 MRYRWws MoK YW IR ,11IMRAI IPRITW 2D, T
Y130 773 12 PRW IRWK 002 2077 RINY W2 15 DY M IRW vynd HYIDa O 03
P NP2

Ymn X317 AwynY 7997 3 aYan INTOM 91592 ORI YR NpTpIIn Arna LIoR
119121 XN YINI CBIPRA IR NPAA Yy nMIphan 727 51,27 oI¥na
MY NN NIYAR PRY VYN TIW DWW TwnIY 32,0023 021NN DY AR 27vnavn
DMPR AWWA P .01 MINIWD BY MI0°RY L3117 ,ANP1 nInpw 19RI 0K DX
NYIYDY 930XM2 J317) TIDIM MNAAN I3T2 NUYL MDITRA NIINNT MW AnbYa
DPNWA IR APIT TR IDIMN YW 0Mpna PPy 121 R IR 0N (1IN
R DPRRN CMYPYH pPPN27W 72°3 YW INIYY DX 03 NIINIO 19X 1172 3307770

STIPRAN NRYY DX PYNRW P82 IR .767 0ya 9 W YR ,aa 30

ov o 31

Eur. Comm’n, XXIVth Report on Competition Policy — 1994-2 725 MW nIaen Ywn? X1 32
1994, § 207 (1995): “[...] the Commission in its decision-making practice does not normally
control or condemn the high level of prices as such. Rather it examines the behavior of the
dominant company designed to preserve its dominance, usually directed against competitors or
new entrants who would normally bring about effective competition and the price level
.associated with it”

Massmo Motta & Alexandre de Streel, Excessive Pricing in Competition Law: Never Say 33
950 INIRD o1 IMRH2 .Never?, in THE PROS AND CONS OF HIGH PRICES 14, 30-31 (2007)
“the prohibition against excessively high exploitative prices has its primary scope of > vapi
application in situations of legal monopolies or regulated markets’; Nils Wahl, Exploitative
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39; Jones & Sufrin N171977 NI2NIDW "5 .MORA YW HyI9a nonanTR

High Prices and European Competition — A Personal Reflection, THE PROS AND CONS OF
M172 Y337 XOAW DD ANIART DY Q°DIPRT NINY DX 03 X1 .HIGH PRICES 47, 64 (2007))
“[...] therelatively small number of cases that we have been :321 '»¥a,29 w71 »v% ,OECD-1?
able to deal with, may already indicate that addressing excessive prices is an area of antitrust
.where limited and very cautious intervention is warranted”

.768 '0Ya,9 WYY A 34

.62 'mv2,33 w7 »yh ,Wahl 35

.Case 27/76, United Brands Co. v. Comm’n, 1978 E.C.R. 207 36

J7'mva,17 w7 »yh Evanseta. 37

121w% N1 72793 MOPRA YN 0w 07 pn NIPWNA NPADAY PRY 7273 1YL 11RM™Y 4 pIDa 38
7293 YD 117 NP7 MANT TPAAT ORW PYRD 172 IR ,0MWNHN NINADN 1R PR L1170
N2 1hn Yy TI0°K? NNMYIT N1PYAR DRI 0°¥°03 3YIADT DR TIRG PURAY 271 792 w1 .00l
NIMIYs 7YY 719AY TXVING DY 7TYR PR 1MV Y00, TV DRT INZY 21D I 130
LT 7192 PHDY 27 DIPR NIPNIN PR INRNI WLIRW NPDITRI NIWIT NINIRT IR .AP3Y 213

ALISON JONES & BRENDA SUFRIN, EU COMPETITION LAW: TEXT, CASES & MATERIALS 576 39
“Robust involvement :3 'nya,17 w71 9y ,Evanset a. 03 181 .19017 nwa1nn .(5th ed. 2014)
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The European Commission has not much concerned itself with high prices,
agreeing with the view that in many circumstances interference with high
prices and profits per seis adisincentive to innovation and investment and
considering it preferable to solve problems of unfair pricing by taking
action against exclusionary conduct [ ...] Priceregulation is better restricted
to situations of natural or legal monopoly, where it can be applied within a
system of ex ante sector regulation.

0%ynn PR 793 190 NI NPLRIDM NPIANT M0 Ywa oxvnn 1 wwn
NINI0Y PNV RO T AW3 279 VDY B .0YIM Ppwn 17 1N RIT IR AT pown
.01 °ama o°%72Im 0219355 Yw onyT nR

n113n M2’ ()
W MV Wwnw? ,0°957 7% PRY 191,N1°191 APRY 7Y TN PDIVRT NIINNT 1WA
183 40,0123 NYRW 177 INIRW 1ANT 37 NIANT NV Y12PYI Spova Mk 0venn
M7 °NYan M2AAT PR NP AYAN 12w PDITRA TIPRIT MWL weaIav MR
DX — IWDRMI NP 2N PINT YRIW?2,NIINANT MW 2T DY P IR WA N1RD 091
nyT NP w K51 0297397 LOWNT *NAY NIPW? T 19°VA NPTI AYPAN 03 — MORT 1OV
JDIPRIW 7PRM 73972 NIIAN HRIW?2 NIANT DPYIT VAT W YW

PIDA AYDINT ,ANWRIT TV .APLINDT NPAD NIWYW NIYY YIIR 79YD 123
,17 7YY 20D XY 1PRIDIMNT H¥3a 0192 MOPRA YW MRy I5°OKY NOmNN 11RNAY 1
ORI DR MEYA 21 PDINNA Yva 25 vBWNT *NAY IR A1IMNY N1BY X KT’ RY
VOWMT *NAW IWDOR 17TV PR 07PN 03 ,NPWRT : 0PIV NRYYNN T MIVY I0%Y DY
1991 ,MO°R7 PRINA NIMIWA 7MY PPN IR TN PRDINNT Hva or y13ph waT
W3R XY DX RPNT, 700 WM ,APIW 5 N°IANT NPT DR 71010 P12 70 193 PR

by antitrust regulators in adjudicating ‘unfair’ or ‘excessive’ prices can distort — or even
.eliminate — the very incentives that drive innovation to begin with”

Emil Paulis, Dir. Gen. Competition, Eur. Comm’'n, Article 82 EC and Exploitative Conduct, 40
Address at the 12th Annual Competition Law and Policy Workshop 3 (June 9, 2007): “[...]
intervening against excessive prices may entail the risk of a competition authority finding
itself in the situation of a semi-permanent quasi-regulator. The authority may have to come
back time and again to the pricing of the dominant firm when cost or other conditions change
in the industry [...] something that a ‘generalist’ competition authority is much less equipped
for than proper regulators with their deep knowledge of and continuous involvement in their
industries’; European Comm'n, Vth Report on Competition Policy § 76 (1975); European
Comm’'n, XXIVth Report on Competition Policy 8§ 207 (1994): “The Commission in its
decision-making practice does not normally control or condemn the high level of prices as
such. Rather it examines the behaviour of the dominant company designed to preserve its
dominance, usualy directly against competitors or new entrants who would normally bring
about effective competition and the price level associated with it” (emphasis supplied);
.European Comm’n, XXVIIth Report on Competition Policy § 77 (1997)
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Adi Ayal, Anti-anti Regulation: The Supplanting of Industry Regulators with Competition 42
Agencies and How Antitrust Suffers as a Result, in COMPETITION LAW AS REGULATION 27
.(Josef Drexl & Fabiana Di Porto eds., 2015)

19.4.2016 The Marker ,”n¥3x>>17 N1y°anY 931y ©°2107113 19931 1A T31 23p7”7 DIRAIPY 43
www.themarker.com/law/1.2919631
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37 °nY2 R ART
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VLXM XITW YLPT BYIR .United Brands Nw1n2 131517 177 poba mubnnn by ,7a%a

Case 26/75 General Motors Continental NV v. Comm’n, 1975 E.C.R. 1367 1 CM.L.R. 95 44
.(1976)

.36 w71 »y? ,United Brands ™1y 45

.Case COMP/A.36.568/D3 Scandlines Sverige AB v. Port of Helsingborg (2006) 46

.Case COMP/A.36.570/D3 Sundbusserne v. Port of Helsingborg (2006) 47

1NNt ,576 'HYA,39 W ¥ ,JONES & SUFRIN N17m197 1275 OW ,0IWD AR 17 713p0n X1 48
“ Ascertaining what the price might have :7377I1% 10°1 3°% 23791 ,°07IRN P°Y2 RI7 *NINNA
.been in amore competitive market is rarely possiblein practice[...]”
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The questions therefore to be determined are whether the difference
between the costs actually incurred and the price actually charged is
excessive, and, if the answer to thisquestion isin the affirmative, whether a
price has been imposed which is either unfair in itself or when compared to
competing products.

¥12p% 75 MPy—1°nn wapaa 7w vaIp United Brands 7°0%w 7973 YW mavwi 19 Yy
Y75 ODITRI AN MW 2YWAN NPYYNN X271 ,N00IAN APK 1337 NP2 RIT PANIY
SR IIANY DTN NNWID NI OPAIXR PT POD Y°3 RN 1T MIVL oY TTINNAY
TovIRY ,Sundbursee NPIT ,ANEY MW YW NIVYAAA NIN0I T NUWID 0P
NIINNT NI YW MIT RIT POV JEN0N 73w [0 Mpn .OTPT 1IHKRNI 7anI3
112N RI7 ODIPRI IR YA7 NANAW 7RI JH0NA 7Y IRD 03 2YIX LNTIWR

50: 1910 7973w 253 "2%W TN K21 YWY

[...] the United Brands case is generally considered to be the most explicit
reasoning by the Court of Justice when it comes to excessively high price.

Obvioudly, there are different ways of interpreting the statements by the
Court, but it would seem clear that the Commission interprets the
statements as including a two stage test. The first thing to analyze would
seem to be to what extent the price charged for a product has any
reasonable relation to its economic value. The excess could be determined
by making a comparison between the selling price and the cost of
production. It is not clear here what ratio between the cost of production
and the selling price that would be considered as excessive. After finding
such an excess (whatever it might be) it remains to be decided to what
extent the price is unfair, either in itself or when compared to competing
products. Thus the finding that the price bears no relation to the cost of
production is only the first step when analyzing whether a price is
excessive.

,owWnY 29397 1999 DX Apwn XN AR xR 1N N by waT wn 25w oK
WA NPDITPRI NMIRIT NINM L,AP°3 vLEH ANRY ,Deutsche Post AG nwipa
“According : 1713 MYy °bY P71 XYY IR YW 2235377 159y *5% ¥apn P nn NNNINY
to the case law of the Court of Justice, the fairness of a certain price may be tested by

1 17 poDA ALYRAY MWIPY DVITRI NMPwYNwaY .252 /0D ,36 Wi VY United Brands 171y 49
2309 'Hya,1 Wi 229 31 93 R7
.(1D0IT MWATT) 60 ‘Y2 ,33 Wi PyY Wahl - 50
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11 5% 51, comparing this price and the economic value of the good or service provided”
D3 991 ,7°MM7 NN 0IND 7292 NANWRI PPXPIPR KIT MPY—1NN 7123 YD 03
TLYANA 03 L19KR N7 NP2 79372 R PNTIANG PARTN N1 37N 71280 PN
“the price [should be] excessive to such *3 vVBWMI N2 ¥2Ip LY JHDI AW NYMIRA
WD M 2113 DY wIpa nM L0 oX 32.an extent as to be unfair and abusive’
*3718Y 1337 °*nY2 NIPAY DI AT WD PNMI 2 (PWRIT 2%WY WITII) 11D MPY—1nn
2w 25WY ORI PWRIT YWY OR WITIN) pInd

NR APWN *NIIANT PRI YaPI *DITRA TIPRIAW 7IRIY A9 793 2w mInin
> HY NINDI T VY T3 .JAANT MW T DR ’9ND Hp 13 D31 98I0 Pw 095557 10y
SDYTRIT IIANT YW Iwn 25Wwa TR 77 RY 73121 0 7 719V OX ,DPWRY .N1TIVR
W AW 3T AIIARY 0w L1337 °NPa 03 RYXR 1IN P XD R 1PNNT OX 7Man
P2IDIMIPAY %I PW 293957 139w Sundbusserne™ Scandlines 171y mPNIYAINA
WIp 27 002 Y 03 ROR (MX*7 DMLY DX 03 P9I57) YROIT T8 0202 Yy I RY vap»
PORW ,NINIWR MWIR YW 1507 03 .(IRIAAN Q29PN B2ITXAW 0N 1IN INN)
53;:W71DM2 NXRT Y2IP 719 MIDN

The Commission stated that when deciding the economic value of a
particular product or service, i.e. investigating to what extent the price was
unfair in itself, also other non-cost related factors, notably the demand for
the service, had to be taken into account.

7723 MY *2°51% wIp At *2IpPw ND0I9T DR 0P WOHRW 79°3 (YW A1 Wpia
N33 WOHRNI DX YW 17921 TINY 0P NI 0°RYDY 0970w DR DPNYRY
91722 YW npMom 37 NRYR DPNWR N°29m3 19K $4.9%I07 8 nIYYY Yyn nn
nyEa 17 1NMPYY Hyn 1nn nR NIPYAL 13 1 DIINna NManY nawernn
PRW N°N9a0 72020 IRT ARTIN TN NN 021378 0°971an 0% Y an
YPYA IRINT YW INPTINT DR 03 2195NW 5 ARNWAT DR 207 993 IR 21opY
YRpWwaR P70 NN X XD 999K ARPYA WORI RY OR 19V IR RIT 0213987
2IWN NRT OV .D°137%7 YW 010N 03981 DY Y 0IXINT 0RNAYY 78I 717732
,POTIRN NPYWN NN ORI 723 AW 3T PR PR 2PNV PANIY WA
7193 5w 31 mIvw 19 7Y %W X0 Ny IR P77 R NI05Y 19807 7°7 9157 7n30m3
W31 T .NIIMN ORIND PANY AT DR DPIWH PDIPRT TIPRIAV INIWVY DX 1IN0

Commission Decision of 25 July 2001 Relating to a Proceeding Under Article 82 of the EC 51
Treaty (COMP/C-1/36.915 — Deutsche Post AG — Interception of Cross-border Mail), 2001
J(7eoI nwaTnm) O.J. (L 331) 40 1159

Ineos Vinyls Ltd v. Huntsman Petrochemicals (UK) Ltd [2006] EWHC (Ch) 1241 [224] 52
.(Eng.)

.611my3,33 w71 vy \Wahl 53

777 /m¥2,9 w0 b a0 54
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aw 55

Attheraces Ltd. v. British Horseracing Bd. Ltd., [2007] EWCA (Civ) 38, [2007] Info. TL.R 56
.41 (Eng.)

.Case C-52/07 Kanal 5 Ltd. v. Féreningen STIM upa, 2008 E.C.R. [-9275 03387 57

.Case 226/84 British Leyland Public Ltd. Co. v. Comm'n, 1986 E.C.R. 3263 58
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Napp Pharmaceutical Holdings Ltd. v. Director General of Fair Trading, [2002] CAT 1, 60
.[2002] Comp. AR (Eng.)

7730 72 XY DX 1PN PIWT OX NIMA MU 137 AUPRAT 03 P11 L7720V ,9 WU VY A 61
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Commission Decision of 25 July 2001 relating to a proceeding under Article 82 of the EC 62
Treaty (COMP/C-1/36.915 — Deutsche Post AG — Interception of cross-border mail), 2001
.0.J. (L 331) 40

.167—159 ‘0D ,00 63

Rb.’s-Gravenhage 4 Maart 2015, ECLI:NL:RBDHA:2015:2451 (Stichting SDU Gedupeerden/ 64
.SDU Uitgevers B.V.) (Neth.)
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.26—22 'ny3,33 w71 °¥Y ,Motta & de Stred 66
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[...] antitrust excessive price action [...] presents a relatively high cost of
type | error (because the market may self-correct and error will lead to
dynamic inefficiency: low investments and innovation) and arelatively low
cost of type Il errors (allocative inefficiency).
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