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“The national judges are no more than the mouth that pronounces the
words of the law, mere passive beings incapable of moderating either its
force or rigor.”
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subsequent judges do not pretend to make a new law, but to vindicate the old one from
misrepresentation. For if it be found that the former decision is manifestly absurd or unjust,
it is declared, not that such a sentence was bad law but that it was not law”™
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“Nine-tenths, perhaps more of the cases that come before a court are (5 70 Y¥%
predetermined in the sense that they are predestined — their fate preestablished by
“Some Reflections on ,11PN™ Q2 XM inevitable laws that follow them from birth to death”
.480 'Y (6 TWN YY) Judicial Law-Making”

“The range of free activity is relatively small. We may easily seem :60 "2y 0w mTp Ix1 23
to exaggerate it through excess of emphasis. None the less, those are the fields where the
judicial function gains its largest opportunity and power. Those are the fields, too, where
the process is of the largest interest. Given freedom of choice, how shall the choice be
guided?”’
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Reynolds, Judicial Process (1980) 114: “Thus, judicial decisions are law; because X" 47
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“There was a time when it was thought almost indecent to suggest that
judges make law. They only declare it. Those with a taste for fairy tales
seem to have thought that in some Aleddin’s cave there is hidden the
Common Law in all its splendour and that on a judge’s appointment
there descends on him knowledge of the magic words Open Sesame.
Bad decisions are given when the judge has muddied the pass word and
the wrong door opens. But we do not believe in fairy tales any more, So
we must accept the fact that for better or for worse judges do make
law.”
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Dworkin, “Hard Cases™, 88 H.L. Rev. (1975} 1057 idem, Taking Rights Seriously :1x1 68
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forgotien that the rules of courts of equity are not, like the rules of the common law,
supposed to have been established from time immemorial. It is petfectly well known that
they have been established from time to time — attested, improved, and refined from time
to time. In many cases we know the names of the chancellors who invented them. No
doubt they were invented for the purpose of securing the better administration of justice,
.but still they were invented”
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“There was never & more sterile controversy than that upon the question
whether a judge makes law. Of course he does. How can he help it? The

KT APPINBER MY Y RPN N3N BY 3TN MUeeH aptehn onn oY e awab 94
Traynor, “Statutes Revelving in Common-Law Orbits™, 17 Cath, U.L. Rev. 401: “A
judge’s responsibility is greater now that legistatives fabricate Jaws in such volume. The
endless cases before him increasingly involve the meaning or applicability of a statute or on
occasion its constitutionality. Such statutes, reflecting their sponsors or draftsmen or
.author-legislators, are of infinitive variety in purpose, range and quality”

oyLRY AN D PUEBR 298 (6 MR YY) Yubwn newya nyT Ypw nshar nb amn 95
M2 YRR PRINGD MPHINT 01 K9R BBWRT °N23 IBR P7 PR MDA TpPpan nanTh
IR DIIR NN 03 ann ATINENWR QPP D2 S eyt oo e Yo mbrea
.Street, “Judicial Law-Making — Some Reflections™, @ Sydney L. Rev. (1980) 535

Jones v. Secretary TW2°0 bOWN Y137 21 XY Radcliffe, No# in Feather Beds (1968) 216 :n1X1 96
.198 (65 mwn >w9) of Stare
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legislative and the judicial process respectively are two complementary

sources of law-making”.

FTanow PIPRY U RA Y37 1Y 1T MRy

“Today it is well recognized that the judicial function consists not only
in the interpretation and application, but also in the creation of law.
Whether we rejoice in this recognition or have our misgivings about, it
has come to be accepted as a fact. There is no longer any novelty in this

statement, nor is there a need to elaborate™.

oY 190777 *pob3 DAL oo P omnNna omann onn Ak mopon vy

1o% — oruoww YW P ya — nnk R¥m oyp XY 2900 nYm 1w ADpwi PR DKRY
a™IvDIR 73%3 pown nYYERa KYX LUDWD NIWXUI IR Appna poIY LmWwa TR

.(6 ™y >w) “Some Reflections on Judicial Law Making” .pP™ 7N

19 .65 ,52 48,21 ,18 ,10 My PP DMIOTN OOWRET AR NI 737 W AYRTI nToen
Davis, “The Future of Judge-made Public Law in Englaad: A Problem in Practical %7
Jurisprudence™ 81 Col. L. Rev. (1961) 20; Devlin, “The Judge as Lawmaker”, in: The
Judge (Oxford, 1973); Clark & Trubet, “The Creative Role of the Judge: Restraint and
Freedom in the Commen Law Tradition”, 71 Yale L.J, (1961) 255; Stone, “The Common
Law in the United States”, 50 H.L. Rev. (1936) 4, Stevens, “The Role of a Final Appeal
Court in a Democracy: The House of Lords Today™, 28 H.L. Rev. {1965} 509; Douglas,
“Stare Decisis” 49 Col. L. Rev. 735; Veitch, “Some Examples of Judicial Law Making in
African Legal Systems”, 34 H.L. Rev, (1971) 42; Breitel, “The Lawmakers”, Cardozo
Memorial Lectures, Vol. 2, 87; Fox, “The Judicial Contribution”, Law-Making in
SnIvE 200 B> Australio. Erh-Spon Tay & Kamenka (eds), supra. no. 65 p. 139
;% 130 13 .(rEY L6 i AR 1 e ormosen wripn M xwu’ ot amphn
Hiller, “The Law Creative Role of Appelate Courts :n3 #ebEp ‘01181 991 /57D A1 v
in Developing Countries: An Emphasis on East Africa”, 24 Int. and Comp. L.Q. (1975)
Cappelletti, “The Mighty Problem of Judicial Review and the (71 5791 Joryy abeny (205
Contribution of Comparative Analysis”™, 53 Southern Col. L. Rev. (1980) 409; idem, “The
.Law-Making Power of the Judge” (supra. note 4)
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Stone, The Province and Function of Law (Cambridge, Mass. (1950); Human Law and
Human Justice (Stanford, 1965); Legal Systems and Lawyer’s Reasonings (13 n1yn >w%)
.Social Dimensious of Law and Justice (Sydney, 1966)

.Dorset Yacht Co. v. Home Office (1970) A.C. 1004, 105872 (Diplock) MY57T BEI@T KD
Duport D91 2P0 BBWT {65 WPA YY) Jones v. Secretary of State RTIBA NRD VN
British Railways Board v. DYMDI DU ;Steel Ltd, v, Sirs (1980) 1 All E.R, 529
Dutton v. Bognor Regis U.B. (1972) 1 nwip2 237171 v sHerringron (1972) A.C, 877
Geelong Harbour Trust, Com. v. Gibbs Bright (A Firm) hwoa ;e vewwi ;Q.B. 373
Horowitz, The Courts and Social 3(6 m¥a %) 150 787 191 .(1974) 2 W.L.R. 507, 514
Policy (Washington D.C., 1977); Shapiro, Courts: A Comparative and Pelitical Analysis
1981)
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“We must accept the fact that for better or :22 (66 T¥1 L5y9) TInKRE TN BDIUN MR 003 108
for worse judges do make law, and tackle the question how do they approach their task
(Dickson) PEP™ PN LEWR br um PoP O3 X7 .and how should they approach it”
Harrison v. Carswell (1976) 2 5.C.R. 200, 218: “I do not for a moment doubt the :nwIB2
power of the court to act creatively — it has done so in countless occasions; But manifestly
YD IMK WE T MK Y .one must ask ~ what are the limits of the judicial function”
Dickson, “The Judiciary — Law Interpreters or Law-Makers”, 12 Manitoba 1R \IDR®2
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Social w0 Friedman, Legal Theory, (5th ed. 1967) 479 % peupwna nyyon »y 109
182 (99 N %%Y) Dimensions of Law and Justice

.147 (24 mn Yh) oo R 110

516,505 (1)v3 77D boww '3 3vumn 421773 ®78 111

-Richardson v. Mellish (1825) 2 Big 229, 252 nw 2 Burrough voven v meYs 112

@OMD OI) 207/79 N 13 MUEIRRT MIRNSDORM (769 (1) 77D} 186780 b”y Nl 113
Friedman, “Judges, Politics and the Law”, Can. B. Rev. :03 fTR7 .31 MST2aN NINAIZORM
(1951) B11; Dulton v. Bognor Regis U.D.C. (1972) 2 W.L.R. 299, 313; “Nowadays we
direct ourselves to consideration of policy”; Miliangos v. George Frank (textiles) Lid.
{1976) A.C. 443

.Corbin, Contracts, vol. 6A (1962); Radcliff, The Law and its Compass, (1969), p. 37 k1 114

“‘Public Policy’ can never invoive a clash between ‘policy’ :190 (99 Tyn %% 7O M 115
and ‘law’ on different levels. Insofar as the ‘public policy” rule for the particular situation is
regarded as settled than the conflict is between two rules of law, one of which is overriding.
Insofar as it is not settled, as the case is ‘new and unprecedented’ the conflict is between
Graham D3 NK .defacto interests, and calls for legislative adjustment by the court”
.Hughes, “Rules, Policy and Decision Making” 77 Yale L.J. (1968) 411
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Koopmans, “Legislature and Judiciary — Present Trends”, ;(98 0yn ,2o¥Y) 797 o3 nxm
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“Some Observations Concerning Judicial Opinions” 6! Col. L. Rev. (1961) 210, 211;
RtN2 37172 M3 . Tedeschi, “Prospective Revision of Precedent™, 8 Isr. L. Rev. (1973) 73
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distinguish Law-Making by legislatures from law-making by the courts. Legislatures can
lay down rules purely for the future and without reference to any actual dispute; the courts,
in so far as they create law, can do so only in application to cases before them and only so
far as is necessary for their solution. Judicial law-making is incidental to the solving of legal
isputes; legislative law-making is the central function of the jegislator”

Hofstedler, “New Blocks for Old Pyramids: Reshaping the Judicial System™, 44 :AR7 120
Southern Cal. L. Rev. (1971) 901: “With each rise in the appellate structure the
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“The Law-Making ,7u%0p a1 0w 7oan Y2 1wtz swawn p1an 25 bo nrersan by 122
.43 (4 Y% Power of the Judge”

“The judiciary and the legislature both make Jaw — but it is :5 (108 Ryn ,%¥%) nop™ My 123

not the same kind of law nor is it made for the same purposes. The primary function of the

Yy .judge is to decide the case before him, to “trancher le litige’ — cut through the issue”

.89 (4 TN boyY) WD AN ppNnR Y@ aptpIn PO Deeewn npophn 2 minahn
“Even if one agrees that there is no sharp division of :750 (98 aya Sy Y3 nxn 124
powers or functions among the so-called separate branches of government, it does not
mean that the separate branches of government do or should perform their law-making and

Jaw-applying functions in the same ways or to the same extent”

“The two organs of tovernment are travelling the same road, only in :822 ,b¥ ™3 125
different vehicles. The difference in vehicles makes for important differences in mode of
.operation, speed and who can pass whom”

Mbr Ny Hpw 0 by tpew~ 1303 (6 7IEA YY) mOSws NTOYA YT WP bR Y KT 126
OB Y@ NRYD NPEIN TPRD ANT PITA YIDX IR NN 1330 FIRY TR 0TY mswy Jpamne 1y
meinn Yz — v nbynn N3 nopmeb uewn NR nmmn abn apeim L
IMpan nand TR Mk YY ,OrR NK PRNYTA Aob Y¥n — TIND 137 hY NI RIS
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bw % pmon oK L122oman min YR 1DMKRY 4277 DR DUtIn R0 RYR 08
75 by 0y .pwpw Tptpn YW DMINKR D03 121 PN e mipvwn TR

9ImIRD TIND

“Judicial finding of law has & real advantage in competition with
legislation in that it works with concrete cases and generalizes only after
a long course of trial and error in the effort to work out a practicable
principle. Legislation, when more than declaratory, when it does more
than relate authoritatively when judicial experience has indicated,
involves the difficulties and the perils of prophecy”.
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Lucke, “The Common-Law: Judicial Impartiality and Judge-Made Law” 98 1.0, :x% 127
Rev. (1982) 29, 59

\nproea mpar” 1% ;Pollock, “Judicial Caution and Valour”, 45 L.O.R. 292 (1929) ;R 128
.502 (6 7yn Yoyh) mobyn vowna na bw

18 (91 M7 ¥ "% ;Wasserstrom, The Judicial Decision (Stanford, 1961) 172 %1 129
.Stoljar, “The Logical Status of a Legal Principte”” 29 Univ. of Chi. L. Rev. (1953) 181

,297 (6 m¥a YY) “vewn nmwya nyt Mpm mobar vmbh 130

-502 (6 mwn yvYh) *mdyn vowna ma Yw mprosa mmint mb 131

'DU¥I0 DB N IRNBT , Wright, “The Study of Law®, 54 L.0. Rev. (1938) 185, 186 %7 132
“from case to case, like the ancient Mediterrancan marriners, hugging :'7 pos® 11 poon
the coast from point to point and avoiding the dangers of the open sea of system and
: .science™

Pound, The Formative Era of American Law {(Boston, 1938) 51 :x7 133
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L6 Tm ) e Y TR (6 iy EY) b ere Y minRn

(476 ,6 YN ,2Y7 “Some Reflections on Judicial Law-Making™) pipnm vewn 72 %y 0¥ 135
“It is of the essence of the office of a judge to be passive about the matters which come up
for decision. However important a contribution he feels he can make on a special issue, he
must wait for the opportunity to arise. He cannot, within the framework of his office as a
judge, invite the occasion. He is like a spider, waiting for its victims to be ensnared in its
MY ;Scheafer, “Precedent and Policy” 34 Univ. of Chicago L. Rev. 23 :01 X1 .web”
.198 (6 myn v MYt wownn nea Y

ow .ow M R0 136

AP*PRT 0O DR 27 ,0iNvtan it oN ]'131'\'7 LINT DY 0" oMy oInn pbn 137
| T3 DMK 2wk D™D BDwsh YR Y32 mveN Y337 45T MoK 1P D w
172 (6 M¥a YY) “Some Reflections on Judicia! Law-Making™ ,ipn™ 81 .0%on

.29 (127 My 2¥%) ;v ow (6 7w Bwh) membaapt wowan na b ymar mmb R 138

Friendly, “The Gap in Lawmaking - Judges who Can't and Legislators Who Don't” :1R1 139
.63 Col. L. Rev. (1963) 787, 791




TP AN IAYTL 1 0B

213% W KN TR NIAR DIRYY X 2°nnY ke vbws m2 .mminkY oonnnn
Yenb  nom Y wws ot o7 R X .o obenb 1p Ik 10 opaY
YRR PPNy MU0 K00 1YY SswnR 1IN Yanm vowan nna .geon mben
B°X1 D0 2T YV W WX DEBw VIV TR UIW TP POV ABRY
nx o°nyY My appna i 30 Py Lnbann oonyh XM muson M Yo
LY yunws JMipwpen nrbheean aama oTn Yw oonwinna ynoY
M%7 PR H42ynY 31 appn TR 7a% y23p 1,00 DR pOIDY nvbnaY
PR3 3> abn mbnn mE? mobn nven oopoton PR OM49EMEn ann
noYR X3wn ,MO27 M YW1 0TI YU DITPI0N MUDEa NYNDY IUpRITT
937 nx MY Yp kY 0N 1T pOD YR Wmaona vy X7 SUIDTWR mptprn
70 Yo nnx o1 Y2ph 1 cmipvw D bw obw Yo w1t . pobIw Nppnn
DUNB3 12% 10N AR ML YRR Y PR DIMGN Y3 PED PR PR onppn
bya ppnn” R LIWIY 4P bt R pTR DR npvpn Yo oYK
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“Judges by themselves — sitting in banc as it were — are not as a body
the complete law-maker and it is unreasonable to expect that they
should be.”
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IR MPPN 2DYDIBA pnnn nRb Y31 kY oy ueK vown o
J92 Nwp2NBT MPOLT .OMIAK OMPH2 PIOR NPV BMIAR BMPRa PN DYYI RN
npepnn b mainy APX AR WORA P30 mwbhwn Nppnn hamn iR
PPN TIWRI MM NY27D BOWLY M3 nR MRI? PR AVDRE 799 nwpwa
NPPPM DPYRITITIOR D002 NYIONY YOID INYN ' bIwRn N1 .avpn
1D Yo mwba man R anpen T inpren? nYuITIeR X0 i

178 (6 T 5wh) e 1 (s v Lrvh) membanm vownn nva bw e b R 140

133 mm b 141

o 269 v axn 142

FPU0 A TPPRR AR VDN ,BsUnY Wpus Npeen YW TMRD T RO ORmI2 v KYIM KY 143
“It is the judges :3n3 K11 731 .12%3 2y Y>yon ovhyan Twr vownk (wha Judiciary Laws)
(as we have seen) that make the common law. Do you know how they make it? Just as a
man makes laws for his dog. When your dog does anything you want to break him of, you
wait till he does it, and then beat him for it. This is the way you make laws for your dog:
and this is the way the judges make law for you and me. They won’t tell a man beforehand
what it is he should not do — they won't so much as allow of his being told; they lie by till
he has done something which they say he shouid not have done, and then they hang him
Jor it”, (Bentham, “Truth versus Ashhurst™, in: Works, Vol. 5 (1843) 235)

.Devlin, “Judges and Lawmakers” 39 M.L.R. (1976) 10 :1R" 144

.12 'pY2 DY 145
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“The *worst case’ judicial model however, cannot be :152 (47 T30 ,2¥%) 011 AR 147
.composed fairly with an idealized version of what the legislature does™
Neely, How Courts :R1 oo b AL NP2 NMRM 7w 00 MINRG eIt n'np*:‘: 148
TN 3P 25k YUY NITY NPPINDI MR 01 ABOWN MU 183 .Goverr America (1981)
TR IMPI 0YY2 AppRD Y1z Y120 ppINAn YN JTT POD N°Y 3R MDD DownY Y3
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.293 (100 TR YD) P N0 149
Chayes, “The Role of the Judge in Public Law :IX7 .*™M2'301 Toadvn” onrl 1™yl 150

Litigation™ 89 H.L. Rev. (1976} 1221; idem “Public Law Litigation and the Burger Court”
.96 H.L. Rev. (1982) 4
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.Resnik, “Managerial Judges” 96 H.L. Rev. (1982) 376 1K1 .00 by Bhuinn (Tosw W

Miliangos v. George Frank (Textiles) Ltd. nwnpl (Lord Simon) Pn*2 LBATT *137T ART 152
“are to undertake legislative VOWRR *na OXT PrIDT (1976) A.C. 443, 490-491
responsibilities, somgthing might be done to equip them better for the type of decision-
making which is involved. Official advice and a balanced executive view might be made
.available by a law officer or his counsel acting as amicus siviae”

Angell, “The Amicus Curiae: American Developments of English Institutions” 16 X7 153
hraith hilkal=b o TILPNT 0P MY ApIR 03 k7 Jnt. and Comp. L.Q. (1967 1017
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Shetreet, Judges on 1(6 YT ,7¥%) “Judcial Responsibilities” A™uw s7 Py’ ar7 annmw
Trial: A Study af the Appointment and Accountability of English Judiciary (Amsterdam,
st ed. 1976)

American Federation of Labor v. American Sash and N0I53 TUMBPIID UAWA Y27 IR 156
Door Co. 335 U.S. 538, 555 (1948): “Because the powers exercised by this Court are
inherently oligarchic, Jefferson all of his life thought of the Court as ‘an irresponsible body’
and ‘independent of the nation itself”. The Court is not saved from being oligarchic because
*DR 0™a 7 Yy~ enaY (03 R it professes to act in the service of human ends”
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Theberge, The Judiciary :03 IRT #7282 1920 NMIN DI 2% DIk mints & g’
in a Democratice Society {Lexington Mass., 1979)

131 (6 TN 2¥9) N0t 510 (98 MR YY) T ST (4 mwn vy wohop i m gt 157
Rostow, “The Democratic Character ;91 (82 1797 ,279%) "12b%p ;174 (6 7wn W) oo
of Judicial Review”, 66 H.L. Rev. (1952) 193; Shapiro, Freedom of Speech: The Supreme
Court and Judicial Review UJ. (1966) 24: Dahl, *Decision Making in a Democracy: The
Supreme Court as a National Policy-Maker” 6 J. of Pub. Law, (1957) 279; Choper, “The
Supreme Court and the Political Branches: Demaocratic Theory and Practice™ 122 Univ. of
Pen. L. Rev. (1974) 216

ML %10 RPINT P P 10 TRIR S0 NMATEI MEDTw Apven Iy b m e pite 158
f-bhilniralabie bl S¥ 0¥ NR pHIDN YEan Ry ML A3 N e npPEn
“Naor does this conclusion by any means suppose a superiority of the U8R 2730 53
judicial to the legislative power. It only supposes that the power of the people is superior to
both, and that where the will of the legislature, declared in its statutes, stands in opposition
to that of the people, declared in the constitution, the judges ought to be governed by the
LR 1P5EMD NI W R — latter rather than the former™. (The Federalist, No. 780)
APIN2 MENa TY X3P D3 O¥T NXN DR DYPN 07 DLBWT [0

£vn arEInkIon Py pTRRIEET ATIRT MM I0INALP MODINETT BIAR KW I AR 159
SRAUEWT AYPTT KRS pRINnT nanne DITIvY ,17.1.1982
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“It is a great temptation to cast the judiciary as an 13071 "Nb2 DB NP RRLR W
elite which will bypass the traffic laden ways of the democratic process. But it would only
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“By the underlying political philosophy of the particular nation as to the
appropriate limits of the law-making function of a non-elected
judiciary”,

apparently be a bypass. In truth it would be a road that would never rejoin the highway but
.would lead inevitably, however long and winding the path, to the totalitarian state”
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conviction that he had said nothing and decided nothing that was not in accordance with
what his predecessors had said or decided before him; yet, even so, their words, when he
repeats them, mean something materially different in his mouth just because twentieth-
century man has not the power to speak with the tone or accent of the man of the
seventeenth ot the eighteenth or the nineteenth century. The context is different; the range
of reference is different; and, whatever his intention, the hallowed words of authority
themselves are a fresh coinage newly minted in his speech. In that limited sense time uses
.us all as the instrument of innovation™

“But :487 (6 WA ,>¥%) “Some Reflections of Judicial Law-Making” Jipnm ax 181
ultimately, the responsibility for creating a coherent and consistent body of cases designed
not only to do justice in the case itself but also to guide the law in a desirable direction must
rest upon the judiciary™

“Judicial Lawmaking necessarily creates a fundamental :176 (100 11y 2¥%) 1w a8 182
.tension between courts and their basic social logic”

“A judge locking only to the interests of the two parties before :144 (10 7w »¥%) (12 nKY 183
him is apt to forget that his decision will affect countless others who are not present and
.whose circumstances are not all identical™
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“Special circumstances are present in any property :102 (129 77y 58 Deo ‘M0
case precisely to the same extent to which they are present in any other case that might
NP3 TINY require adjudication. A lease is no more and no less unique than a trespass™
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“It is always 1480 (6 TIR 9¥Y) “Some Reflections on Judicial Law- Making™ Npnm XY 268
easy to decide between right and wrong; the difficulty begins where you have to decide
between two different kinds of right. It is then a choice of priorities, but these may be so
delicately balanced as to make ore feel tempted to decide by the toss of a coin. In all these
cases it is by no means lack of courage nor intellectual dishonesty for a judge to declare
himself neutral and to abide by precedent. After all, there is a certain presumption in favour
of a rule laid down (and possibly followed for some time) and a corresponding burden in
Jones v. Secretary of State NWND2 TWLDIYR *13T 02 XY .those demanding its reversal”
OTp o*pne posh I [T mb Rl (65 1 YY)

Salmond Junspruderrce (London, 12th ed., 1966), 127: “Turning to case law, it is by :1X1 269
no means true that it must be retrospective. A system of precedent would be perfectly
feasible in which a court could lay down a new rule but apply the existing rule to the instant
(65 ¥R ,2°¥Y) Jores v. Secretary of State 791 17 (48 11y ¥Y) Yo 01 kT case”
Apmmp TIbn Mam)

o3 ;221 (0"Y0N) L RYWEWR ,"YYn bowna p7 vrmpn': TNYR 10 Y Ann~ TYEp Na 270
Tedeschi, “Prospective Revision of Precedent™ 8 fsr. L. Rev! (1973) 173; Schaefer, “New
Ways of Precedent” 2 Manitoba L. J. (1966), 255; idem, “Precedent and Policy”, (Supra
IPRE (PTG TYPEIET DWW 07PNV (PER IRY DITISMY 09%pR NRDY .note 135)
Social ,OT 02 IR ;146 (1976 2*aN ®n newaang BRI INING l‘IL)I!'?'? T3 MnRUEn
. . 677658 (99 YR %Y%) Dimensions of Law, and Justice

Levi, “Reafist 03 XY MICR ADORT nx P¥nd 146 (82 mwA 2R miabp N 271
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TTPLEWR NPIMID YW RNaTa wn pw KN RVEADM hppnbt mean
IX TN APTPRR IOV X PR P90 O MR NDIeUwn Apvpnn A s
nppwRT MEMR YO Apphi ATy eown aptpna U Tz anea wnn
MHYY TN APPNA 3wnN? NUDWT PRI BV .ny3an mwan Y nptpnm
nuowit mwan by 1o by 76nbhen nenpepna nnmna X Ay b 3Nt

uJuriSprudence and Prospective Overruling,” 109 U. Pa. L. Rev. {1960) 1; Traynor, “Quo
Vadis: Prospective Overrnling: A Question of Judicial Responsibility™ 28 Hasting. LJ.
{1977} 533; Nicol, “Prospective Qverruling: A New Device for English Courts?” 39 M.L.
Rev. (1976} 542

;593 (6 7Yn ,57¥®) “Limits of Judicial Lawmaking and Prospective Overruling” J21s ax1 272
(98 1Y 5pY) PYIT LN R CIUPsuTe 73R MY ToMTIND L2060 (6 PR, PYD) [
“I do not like it, It crosses the Rubicon that divides the judicial and the legislative :12
.powers”

(65 YN YD) Jones v, Secretary of State N5 {Lord Simon) PRt BEWN I AR 273

o1 % 158 ovtw mva R 274

.169 (65 MIYR YY) b AR 275

“, .. the judicial performance must be judged as part of the total :5 (6 m¥7,>¥%) nov w0 276
legal performance. The ultimate question should be not what the English judges have made
of the law of torts but what English lawmakers as a whole — Parliament and the judges —
“Though independent :334 (118 ;1¥1 ,5¥%) 019917 :03 X7 .have made of the law of torts™
from the executive, courts form part of the ‘government’ — in its broad sense — of the
country, and their activitics are linked by different channels to those of Parliament, the
cabinet, povernment agencies, regional and local authorities, and the bureaucracy.
Changes of function at one place in this interconnected network of institutions have their
implications elsewhere — it would be silly to pretend otherwise. Just as the creative work of
English judges diminished as Parliament was gradually asserting its authority as a
legislative body, sa the new ook of legislative power will have its effects on the functipns of
.the courts™
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.Bloom. Cooper & Drewry, Final Appeal {1972) 363 ;528 (58 7¥n ¥ 01000 ;837 (6

J787 (139 7w oy Pp -ikn 278

W NUPRIT” (218,213 (7PEN) 3 BWOTR NPPIRET MW LIwnN 3T R0 AR 279
nK KopY v pDWHR AYIW Y2 ARSI 1T 03K T2 Moeon o ppinn® 3mm pownn
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3% M PR Fpolitical law 11 “lawyers law™ 3 7Y W3 1TE ‘B3 pRiawe onb 7 280
“Legal T IXT L4990 pRnnnw 17 MK ARD R mRisw aptRRa oMW Ny
.838 (6 myn ,>¥Y) Philosophy and Judicial Lawmaking”

Shaw v. D.P.P. (1962) A.C. 220, 275: “Where hnD2 (Lord Reid) T vown ™27 N 281

.Parliament fears to tread, it is not for the Courts to rush in” '

H. Hart, “Comment on Courts and Lawmaking”, in Paulsen ;1 (65 m¥n ,»9%) brma axn 282
(236 1w o¥) 1907 O3 kY s(ed.) Legal Institutions Today and Temorrow (1959) p. 40
POV 1293 (270N K APIpRER 70N BT NMYND D — pRnmn BT ROV 3577

320 (267 mwa WYy

TITY W) I ARIY pRnmb oIp ONY DUMIVI DYII RMADTWn NpTRRR DR Y3 283
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° {65 IR ,E0) DY TR 198 TR 5wy v patp bonb ke 285

Canon, “Defining the Dimensions of ;239 (199 1991 ,2¥%) p3 (98 mhwn 2wY) o 286
Judicial Activism”, 66 Judicature (1983) 237; Wright, “The Role of the Supreme Court in
.a Democratic Society — Judicial Activism or Restraint™, 54 Com. L.Q. 1 (1968)
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“We might be able to elaborate ‘scales’ of restraint in :336 (118 T1¥1 77%%) DInop I8 287
which the degree of judicial restraint would be determined by different, mutually
independent factors. The degree of legislative involvement should be one of these, the
democratic character of administrative proceedings another. On the other side of the
scales, the nature of the interest allegedly violated and the supposed degree of consensus on
the values which are at stake, could be important factors. Admittedly, it would not be easy
to find a good balance between these diverging elements in every individual cases but the
courts would at the very least use the proper criteria for coping with modern problems of
protecting the rights of the citizens without disregarding the democratic basis of decision-
.making in our countries”

“The judge is independent, and must exercise his «275 (98 ws ,2°yh) v pakbp axa 283
independence. It is difficult to formulate principles to guide this judicial freedom or to
provide simple maps through the maze of value-choices presented by any significant case.
But it will not do to deny that the freedom exists or that the choices must be made. There
.are no imminent laws, easily grasped; no precise rules”
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133 (5 R WD) The Nature of the Judicial Process MTp X7 289

“On 1™0w 977 Y2 0NYRN 1oKs 0R0 foeeh wNa Arinwe L mSrhe ompnaz ot 250
“Judicial Responsibility” ;357 (6 m¥n '»¥Y) Assessing the Role of Courts in Society”
“Reflections on the Protection of the Rights of the imxn 121 ;129 (6 wm bv)
@ 1190 2y 2 03 AR Individual: Form and Substance”, 12 fsr, L. Rev. (E977) 32
Twining, 87 L.Q. Rev. (1971) 398 :7o°

+¥%9) 118 ;357 (6 M¥A YY) “On Assessing The Role of Courts in Society™ ,n™ww 71X 291
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“Personally, I think that judges will serve the public interest better if
they keep quiet about their legislative function. No doubt they will
discreetly contribute to changes in the law, because. .. they cannot do
otherwise, even if they would. The judge who shows his hand, who
advertizes what he is about, may indeed show that he is a strong spirit,
unfettered by the past; but I doubt very much whether he is not doing
more harm to general confidence in the law as a constant, safe in the

83 Y sAtiyah, “Tudges and Policy™, 15 Isr. L. Rev. (1980) 346 TR 3 nww mnmYb 292
Stevens. “The Role of a Penal Appeal Court in a Democracy: The House of Lords
.Today”, 28 M.L.R. (1965) 509, 539

PIYTR PYPET NaYTY NN (12 (98 TR 2EY) PN I (65 YR ) DT 293
T3 TE0N NPT AR QU0 AT SIUROS TS (983 Mnw aabn bual iy b .mman
N PYT BEYDR Pnn Undisguised Legistators™? oumwn ik e pphe neswn
“It is facile to think that it is always better to throw off disguises. The need for disguise
hampers activity and so restricts the power, Padding across the Rubicon by individuals in
disguise who will be sent back if they proclaim themselves is very different from the
.bridging of the river by an. army in uniform and with bands playing”

“We know 1UKI INK RONI P57 LEWN W0 N R0 YV ,265 (96 N9 L PP e e 294
al} this, it is commonplace among lawyers. It recogunises, of course, the judgews law-
making capacity, a capacity which only judges themselves, and that for excellent reasons,
are likely to dispute. It is to me a matter of surprise that so much pen and ink has been
employed by commentators in demonstrating this fairly obvious conclusion. If judges
prefer to adopt the formula — for that is what it is — that they merely declare the law and
do not make it, they do no more than show themselves wise men in practice. Their analysis
may be weak, but their perception of the nature of the law is sound. Men’s respect for it will
Radcliffe, Law and its <X be the greater, the more imperceptible its development™
“We cannot run the ;7RI 3 10D Y¥ T 201w 10 07w Mot Compass (1960) 39
risk of finding the archetypal image of the judge confused in men’s minds with the very
different image of the legislator”. Radcliffe, The Path of the Law from [967 (Cambridge,
Duport Steel Ltd. v. Sirs NU7E3 (Lord Scarman) j97p0 uR1Pn ™37 03 NX1 ;1968) p. 14
“Great judges are in their different ways judicial activists. But the (100 mvn 5w}
Constitution’s separation of powers, or more accurately, functions, must be observed if
judicial independence is not to be put at risk. For, if peopple and Parliament come to think
that the judicial power is to be confined by no other than the judge’s sense of what is right
(or, as Selden put it, by the length of the Chancellor’s foot) confidence in the judicial
system will be replaced by fear of it becoming uncertain and arbitrary in its application.
Society will then be ready for Parliament to cut the power of the judges. Their power to do
Justice will become more restricted by law than it need be, or is today”
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hands of the judges, than he is doing good to the law’s credit as a set of
rules nicely attuned to the sentiments of the day”.

Yp an-nTp 0P PEN3 PRI DMOP 7 .OVa5MD Of N UMY ovnybd
TTYN AW AYII OMNED 07 NKR opbna cmewn Than 3% pmnod
123 POID BBWWAYD RIT TR 137 190 NOWLWI POTIOM2 $uDY oY Dwn
19w DI M3 POID BEYWAWI KIT INK 921,322 12002 PINAY DIwR 173 PRI
B3 o0 PSvnnn oy 937 — A% (% —— M DO T NR weye nov K0
TNIED PR DR NONBR NUIBYRR APpAN YW ML nnswnw wwn ovpw
.07UBIw YW BMI DX DXBYY NPFINET MY DR THY? TM0Y AR R N0
ARPP AR PROTY MY 13 VN N0IPIT APR NI TpRaw BT U 2R
AYEIN RO NUBCWN PYPRAY KON YT 7300 1t mawn Yv Inavhd oYyR
oReDRe 079X DPUDIY ,THY 1IN3Y Bvamy orToYbD L 26vampa M2 PIOYY MK
53 PyY Y3 107 .07INDRA AYDYI KT PR .DMWN Y2 TNyl K00 1T 9pos3 R
— DT TR YW PINDR YN R NRADYWT APPPR3 10T .ok b 17 PR
M2 PAK WO AP NEND KR PR (DD NPRD INOD 13K OX
mRXOEEN OX ¥ao» RY M BRI ADPPY MPY MY KM DD nowna -
DMDACN NIIYEI MDA POR XM TIOM 7N Y2 NXY 200 pUnmMIi
NPPPRT ANR 927 TN K 7127 0D DUDIWAY NYT7 NN NI7EN OR YD
OPDIPIET INYIPYI NYND APR AMKIT DWIDWT DMTIRen 0phy hmwn
by ToY .00y MR NP2 TNY X7 .KIT TIOT.MMTIN HTIBN PIPY DR 1m0 2K
279prw oPART LD P

“But the more blunt, open, and direct course is truer to democratic

traditions. It reflects the candor of Cardozo. The principle of full

disclosure has as much place in government as it does in the market

place. A judiciary that discloses what it is doing and why it does it will

breed understanding. And confidence based on understanding is more

enduring than confidence based on awe™. '
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*(C) Courts should not conceal from the public their :1271 (45 7T ¥} pIkIw TXRT 296
delegated power of sub-legislation, but should make every effort to inform the citizenry of
how that power is exercised. If judges speak always of “interpretation’ if always they avoid
and resent the use of the phrase ‘judicial legislation’, they conduct themselves misleadingly,
undemocratically. Correct advice to our citizens about the courts necessitates telling them
the difference between ‘legislative legislation® and ‘judicial legistation’. To make the
difference popularly understood may not be easy, but it wilt seem impossible only to those
who undemocratically distruct our citizens. It is, then, the job of judges and lawyers to let
the public know that judges, like violinists and painists, are often creative interpretors —
“The Law-Creative Role of Applellate Courts in %" 03 7%7 .because they must be”
.231 (98 1 »¥Y) Developing Countries™
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“The scope of judicial role in the :89 (6 W 7¥Y) “Judicial ﬁesponstbghty" ,nv-sw s 299

exercise of his administrative, proccc?ural and substantive reSponsibi_litics is dependent upon

the law, practice and tradition’of the society in which he occupies the seat of judgment, as

well as on the judge™s ‘personal attitudes and inclinations, and the institutional traditions of

the court in which he serves. The scope and nature of the judicial role is afso dependent
.upon the system of goverament and a host of other system factors™
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