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A union which has a collective bargaining agreement with employers
is in a position to offer its members the service of negotiating their
terms and conditions of employment. A union which has no such
agreement with employers is unable to offer its members that service
but is able to offer them other important and valuable services. Thus it
cannot be said that the service of collective bargaining is an essential
union service or that membership of a union unable to offer that
service is valueless or insignificant!3.
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Over and over again he was asked in cross examination whether it was
not also a disguised attack on membership of the union. Over and over
again he replied that it was not. He was not concermned with the
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[ reach the conclusion with regret since, in my view, it leaves an
undesirable lacuna in the legislation protecting employees against

victimisation!®.
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..The House of Lords decision.., will become no more than a
milestone in the history of the failure of a legal strategy based on
individual rights to provide any support for resistance against
employers who deny the positive aspect of freedom of association any
real meaning by frustrating trade unions’ legitimate pursuit of the right

to organise!”.
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The policy of encouragement of trade union membership changed
radically when Mrs Thatcher’s Conservative government came o
power in 1979. A central tenet of Thatcherism has been the view that
trade unions impede the operation of the free market and threaten
individual freedoms, Legislation has been introduced placing
increasing restrictions on trade union freedom and the government no
longer aims by its own practices to encourage employers in the private
sector to permit and recognise trade union organisation!$,
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It cannot be said that the service of collective bargaining is an essential
union service or that membership of a union unable to offer that

service is valueless or insignificant...30,
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Individual bargaining between the owner of the means of subsistence
and the seller of so perishable a commodity as a day’s labour must be,
once for all, abandonned. In its place, if there is to be any genuine
“freedom of contract”, we shall see the conditions of employment
adjusted between equally expert negotiators acting for corporations
reasonably comparable in strength?0,
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One does not need to be a Marxist to agree with the observation that
Capital and Labour are not parties with equal rights, despite all the
successes of the workers” movements, nor does it require prophetic
gifts to forecast that a radical change in emphasis in negotiating
competence from the collective agreement level to the individual

G. Cella & T. Treu “National Trade Union Movements” Comparative Labour Law in 39
Industriali-ed Market Economies (Kluwer, 1993) 281, 303

Wedderburn, Labour Law and Freedom — Further Essays in Labour Law (1993)-2 vuie 40
287

0. Kahn Freund. in Lewis and Clarke (eds.) Law and Politics in the Weimar Republic 41
(1981} 89-90; Sinzheimer, quoted in Wedderburn fbid., at 321. Sec also : International
Fneyclopacdiz tor Labour Law and industrial Relations {Roger Blanpain ed.): Arthurs.
Carter, TFudge, Glagbeek, Trudeau, Canada, Vol. 3 [ELLIR 176, 218 {1993): lacobsen.
Denmark, Vol 4 [ELLIR, 229 (1994); Aldecreutz. Sweden. Vol. 11 JELLIR 217 (990):
Goldman, United States of America Vol {2 1ELLIR 186 (1933)
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employment contract level, would alter the balance to the disadvantage
of the organised workers?Z,
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Some observers have been inclined 1o forecast a future of vertical
decline for unions leading to de-unionised societies. where labour
refations will (again) be governed by market individualism and there
will be less and less room for organised collective action®4.

Zachert “Trade Unions in Europe: Dusk or a New Dawn?” Int J. of Comp. Lab. Law and 42
Ind. Rel (1993} 15,20
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Individual law suits like individual bargaining, rarely suffice in
themselves. We may recall Kahn-Freud’s maxim: “on the labour side,

power is collective power™*.
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...Now that the emplover has in his hands an unprecedented armoury of
weapons for control — information technology backed by
unemployment — and employers in many markets have begun to seek
individualised employment relations once more, the individual has
need of the collective bargaining shield as never before®t,
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.Wedderbumn Labour Law and Freedom — Further Essays in Labour Law (1995) 295 45

Lord Wedderbum “Labour Law and the Individual in Post-Industrial Societies™ in: 46
Wedderburmn et af. (eds.), Labour Law in the Post Industrial Era, (Dortmouth Publishing
' .Co. 1994) 45

.G. Lyon-Caen “The Evolution of Labour law”, ibid ., at p. 98 47
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All industrial relations systems combine adversary and cooperative
aspects. Healthy, productive cooperation requires the existence of
autonomous, collective organisation of workers., 48

IR TWRR X1

Social and economic inequalities constantly threaten to erode and
undermine democratic initiatives. Vulnerable groups (for instance,
most employees in relation to their employers) therefore need
awtonomous, collective organisation fo increase their strength and
solidarity so as to advance their interests#%.
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.1t is esséntial for the future of collective bargaining and for the
revitalisation of the labour movement that unions raise the banner of
participation?.
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These forecasts of “no future” for the labour movement have attracted
much attention, particularly at the beginning of the 1980°s, but have
been significantly reshaped during the decade. While the majority of
comparative researchers now reject any deterministic hypothesis of
trade union decline, they confirm that the challenges 10 trade unions
both at the national and workplace levels are not transitory52.
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The autonomy of the social partners is designed to compensate the
built-in inferiority of individual workers ir the conclusion of
employment contracts by collective action, and hence to render
possible a more or less even-handed bargaining on wages and working

conditions38.
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Sigurdur A. Sigurjonssson v. Ieeland 16 EH.R.R. 462; Young, James and Webster v. UK. 63
JEHRR. 20

Syt .aryamye YRS BEwn MIMNEN 4-12/21 v 64

L1958-T7WRM ,19WN MINT PIN7 (23)(K)2S IO 65

Swedish Engine Drivers’ Union v. Sweden 1 EH.RR. 617 (1976} 66
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SN PTATNT2.631-629 ‘DY QW 67

...While Article 111} presents trade union freedom as one form or a special
aspect of freedom of association, the Article does-not secure any particualr
treatment of trade unions, or their members, by the State, such as the right that
the State should conclude any given collective agreement with them. ... The
fact alore that the Office has in principle refused during the past few years to
enter into collective agreements with the applicant union does not constitute a
breach of Article 11 (1) considered on its own...
1t may be the fact that the stagnation or fall in the membership of the Swedish
Engine Drivers’ Union is to be explained at least in part, as the applicant
contends, by the disadvantage the applicant is placed at compared with trade
unions enjoying a more favourable position. ... However. it is brought about
by the Office’s [the Swedish National Collective Bargaining Office — F.R.]
general policy of restricting the number of organisations with which collective
agreements are 1o be concluded. This policy is not on its own incompatible
with trade union freedom.

National Union of Belgian Palice v. Belgium 1 EHRR. 578 (1975); App. No. 03

.9792/82 4. Union v, Germany 6 E.H.R.R. 310 (1983)
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Digest of 2 252 7p0D 931 MMIRPPIN IMIYA TWON NIBR 7Y JRDon T2
“Allegations that public ¥ NN23Im7 DYIARDIT WDy TIPNN YW Decisions
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[f a government wishes to make certain facilities available to trade
union organisations, these organisation should enjoy equal treatment in
this respect’?.
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WET IRV 7TV ¥R PN Yt AR DT Yw o nwvnn
WY QYIRS L20-7 TIRB2 DOVIRPD MR YW nvha27R Nty meven 1and
SRR IO SR MIINRD QUMW DTN MY w wmsn minti kY% 0
03 13,0729 VAR YW On133 NIRYTINT [0Mpn DY wiand yhas amayh
079133 TIRT OTIIGIA LIAYYD TOWK STTISYTIND 0T R DVA30NN Nayni by
DY MR TP AW W TPIP DN NAIRD T RDMp npan PInny DTww
ARYIND TINYNA YR MBI ,2IXTITAI LY 2NN NYII NDPRWRT TN

Digest of Decisions and Principles of the Frecedom of Association Committee of the 63
.Goveming Body of the [.L.O. 3rd ed. paras. 293, 294

Digest of Decisions of the 1.L.O. Committee for the Freedom of Association, para. 252 69

.Digest=2 254 pva ,.aw 70
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.R. Posner “Some Economics of Labor Law” 51 Chi. L. Rev. {1984) 988 72
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F. Raday "The Costs of Dismissal — An Analysis in Communiy Justice and Efficiency” 9 73
JAnt. Rev. of L. and Econ. (1989) 181
i H. Laski Reflections on the Revofutions of Our Time (London, 1943} 268-21 0012 714
132,131 (AIUDT) R WBWHD 0TI WBIN Y (TR L350 290 e b T1mR®a 01 1M
DTINT WHIT 5Y M2 MR DINN wHINa NMPRRT W DI MaWRaRT (Ko,
SOPTIET TAYRI DT 2PY wINWNW NIRA
8. Leader Freedom of Associarion — A Study in Labor Law (Yale Univ. Press 1994) 75
.140-145
5w DRI 7Y e MINRTR YW nr0%0n #ebwnn nk pren Lord Wedderburn 76
Bvia sty ir e e Rrgaukingulof)) D"'DW_’T\}WR
...In Britain today. government and others promote the virtues of persoalised
contracts of employment, freed from collective bargaining...One brand of such
policies of “deregulations™ and individualism has been favoured by the British
parliment in its Acts of the 1980s and now 1990 and 1993 — curtailing union
rights...” (Wedderbum. Labowr Law and Freedom — Further Fssavs in
Labour Law [1995] 288).
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In Despair, Starting Over — Imagining a Labour Law for Unorganised

Woarkers®77.
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:Summers

No one seriously suggests that a new form of representation should

supplant or preclude unions’8.
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M., Gottesman “In Despair, Starting Over — Imagining a Labour Law for Uncrganised x77
MWorkers” 09 Chi-K L. Rev. {1993) 59

C. Summers “Employee Voice and Employer Choice: A Structured Exception to Section 78
8(a)2y" 69 Chi-K L. Rev. (1993) 129, 137, S, Eistreicher “Labor Law Reform in a Worid
of Competitive Product Markets™ 69 Chi-K L. Rev. (1993) 3, 23, 25. 35: M, Finkin
“Foreword to Symposium on the Legal Future of Employee Representation”™ 69 Chi-K. L.
Rev. (1993) 49
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: Summers ‘D170 IR 777 WP 113

Histary warns that employee representation plans would be created for
the very purpose of forestalling union organisation, but they would

provide only the shell of representation®2,

Y MOoDIanT 27131 1120 DN RTA0N MWy NYETa Samuel Eistreicher
TR PV TAPWI NYED NR V0D OUITIRDTRY ATV IINIRRA ,proyneT NYRn
(DPTINORT NAIRPAT ATTARNAN SW NIMNBNNT PRIV 7Y vy 1RO

To prevent employer-based schemes from becoming mere toois to
manipulate workers, the option to choose an independent union must
be a realistic one. The law should be amended to substantially reduce
the costs to employees — principally fear of job loss — who exercise
their right to choose independent representation83,
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Those requirements would guarantee, so far as possible, that the
employees’ representatives had the independence necessary to speak
freely on behalf of the employees, that they were the voice of the
employees and not the echo of the employer.
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141 'By2,78 M 2R Suinmers Y 86
B. Simpson “fndividuaiism v. Collectivism: an Evaluation of Section 14 of the Trade 87
Union Reform and Employment Rights Act 1993, 22 Jnd. L. J. (1993} 181, 192:

A significant number of Bridlington disputes [principles and procedures of the
T.U.C. designed to regulate competition for membership within unions] which
reach DCs bear eloquent testimony to the extent to which some unions will go
in internecine warfare to secure organization rights among an already
unionized workgroup. Where union resources are used in this way they are
diverted away from: unioa’s primary function of representing their members’
interests vis a vis employers. Section 14 may encourage this sort of poaching
as it is normally easier 1o recruit among existing members of another union
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...The goods which are the union’s principal object are those it
generates by way of collective bargaining, and most of these are
automatically enjoyed by employees as they work day to day. For
example, if a unfon negotiates better safety conditions in a factory,
these cannot be withheld from those who are not union members.
Other benefits, such as wage increases, could conceivably be restricted
to members, but so restricting them is often resisted on the ground that
it becomes an invitation to the creation of a two-tier labour force, high
and low paid, with all the potential for undercutting of the one by the
other that this creates®?.

than in non-union workgroups. ... The smaller the percentage of union -

resources that is devoted to relations with employers, the less effective trade

unions are and the weaker the institutions of collective labour refations

become.
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As the risks of trade union activity grow, the distance widens between
those who join unions and those who ought to do so in order 1o satisfy
their common interests. If the working atmosphere becomes hostile,
with an employer threatening in many subtle ways those who wish to
belong to trade unions, the legitimate need among employees for
sharing in the risks of belonging increases, while their inclination to

satisfy that need decreases ™,
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