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The rule that treaties do not direcily affect the Crown'’s subjects
goes back to the seventeenth century, and has an historical and
not an ideological explanation. Matters of State connected with
foreign policy were within the province of the Council, not of
Parliament, and the asserted incapacity of the Executive to legislate
for its subjects by treaty was a manifestation of the constitutional
struggle concerning the prerogative. The outcome of the struggle
led to a partition of jurisdiction in the spheres of customary and
conventional international law?2,
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The rule is obviously in the nature of an exception to the principle of
incorporation. But the reasons for it lie not in any subtle intention
of English Courts to take away with one hand what they grant

omn Sw oweT naeaS anYsn oot T2 PR R QIR QoD
(1829 ,0W) oBIRbIa
D, P. O’ Comnell International Law (2nd ed., 1970) 58-39 axn 22
H. Lauterpacht "Is International Law Part of the Law of England?” 25 Transactions 1R 23
.of the Grotius Society (1939) 51
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with the other, but only and exclusively in the exigencies of British
constitutional law and the division of powers within the State. Itis a
rule of British constitutional law that the conclusion and ratification
of treaties are a prerogative of the executive. In other countries, such
as the United States, the concurrence of the Legislature, or a part
thereof is necessary for the valid ratification of a treaty. This is not
the case in Great Britain. A treaty becomes binding in this country
as soon as it has been finally ratified by the Crown. This being
50, it might be possible for the Crown to impose burdens upon the
subject, and to legislate for him, indirectly, without the concurrence
of Parliament, by means of concluding a treaty. The existing rule
which requires in such cases an enabling act of Parliament removes
that possibility24,
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Where a treaty affects private rights or, generally, requires for the
implementation of its obligations a modification of existing law,
the necessary changes in the law must be the subject of action by
or under the authority of an Act of Parliament before an English
court can give effect to the changes in the law called for by the
treaty... To that extent therefore treaties which are binding on the
United Kingdom in international law do not as such affect or form
part of the law of the land...

That departure from the traditional common law rule is largely
because according to British constitutional law, the conclusion and
ratification of treaties are within the prerogative of the Crown,
which would otherwise be in a position to legislate for the subject
without obtaining parliamentary assent??,
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L. Oppenheim’s International Law (edited by R. Jennings and A. Watts, 9th ed., 78y 27
.1992)

.57-56 ‘pVa2 U 28

.60-58 "Dy 0w 29

57



713N 13 OYoovn NP MY

w Y9on men by SuxI2 N WIRYPAn vawsn mpy Yy Mool
TPDWY RWT IR ,°R7MIDN UDWHD MR NN Y230 DTIDN

The rule does not apply to treaties relating to the conduct of war or

treaties of cession30.
:3073 ,MEIn%ID PIR 37AnT 9700 AP PR

...The only treaties which bind English courts are those which fix the
boundaries of executive action. For example, if the Crown modifies
by treaty its belligerent rights in regard to maritime warfare, or
possibly its duties in the matter of diplomatic immunity, the treaty
will be acted on by the courts3l.

B%D7 LOWRA DBBR DRI MIpn 719N 03 pOIY NNBKTrT Yy D02
YN YOI TR DY W IR 0IAbIa PRI MR 1T R ARG
:TARRA NIMST 1373 nupxb

Exception in the case of treaties affecting belligerent rights.
The Crown wages war under the prerogative, and the British
Government has been advised to the effect that any rules to
which the Crown assents for the purpose of guiding its officers
in the exercise of this prerogative are independent of Parliamentary
sanction, If it chooses to tie its hands as a belligerent by entering
into treaties with regard to the conduct of war, it is at liberty to do
so and no statute is required to give such treaties the effect of law
in any British Prize Court, nor, it is submitted, in any other British
court in which they may come into question, although the law there
administered is added to or modified by those treaties. Thus the
Declaration of Paris of 1856 and the Hague Conventions of 1899
and 1907 did not require Parliameniary sanction’2.
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L Brownlie Principles of Public International Law (4th ed., 199Q) 48 nx1 30
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PPN VOWANTINL BV 12T — IV 1123 TINN SY DY NngoN TIIYN Y0 DOAYD

007701 T 0727 PPN LDWR Y OIDDa CYMRA ChPINT LBYRI o0
ek Sw provn mnt? 09213 .ArmIRDa nuex M2 0o Hw nonoa
22300 AWNT — MomtIDE PR DT 077 ovibhi 0Mennn
P2 MW DI3PRR TIRMI2 ANYINNT BRI NDWOK oW O0Tipn? ,anyTe
TRARH MMIDTY MYINN NIRRT @TPRan 0n Ins% DIMono neoim ovpn

1057011 ,MVINTID PRI TNXA 1B MMLD

‘Thus the Hague Conventions which modify the rights of the Crown

when engaged in maritime warfare and also the law administered
in British Prize Couris, are recognised by the courts without
legislation®3,
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Since in the United Kingdom the power to make and ratify treaties
belongs to the Crown, any treaty which requires a change in
English law in order to make that law conform with the provisions
of the treaty, and thus ensure that those provisions are cognisable
and enforceable in the English courts, requires that the necessary
legislation be enacted?5,
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The explanation can only be found in the view that, in the absence
of any relevant restriction by Parliament of the Crown’s prerogative
in war-time, the Crown could by treaty alter the common law?l,
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...it appears that...in certain matters, not clearly defined, ratified
treaties are binding upon the Courts and subjects without an
enabling Act having been passed. Thus, probably, treaties modifying
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belligerent rights of the Crown with regard to maritime warfare,
or possibly, treaties of peace or those akin to treaties of peace,
or treaties conferring diplomatic or consular immunities, will be
acted upon by the British Courts without legislation. In the case of
Porter v. Freudenberg decided during the World War, it apparently
assumed that article 23 (1) of the Hague Convention No. IV
respecting the Law and Customs of War on Land was enforceable
by British Courts although that Convention had never received
express legislative assent*2.
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Neither of the treaties relied upon by the plaintiffs gives them
a private right of action "arising under the treaties” within the
meaning of section 133174,
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the U.S. — A Critical Analysis" 26 Va. J.of Int. Law (1985-1986) 627, A_ E. Evans
"Self-Executing Treaties in the U.S.A." 30 British Yearbook of Int. Law (1953) 178;
J. H. Jackson, "The United States”, F. G. Jacobs and 8. Roberts (eds.) The Effect of
JTreaties in Domestic Law (Vol. 1, 1987) 141
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of the Law, Third — The Foreign Relations Law of the United States (Vol. I, 1987)
54: "In general, agreements that can be readily given effect by executive or judicial
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Individual or mass forcible transfers, as well as deportations of
protected persons from occupied territory to the territory of the
Occupying Power or to that of any other country, occupied or not,
are prohibited, regardless of their motive,

Nevertheless, the Occupying Power may undertake total or partial
evacuation of a given area if the security of the population or
imperative military reasons so demand. Such evacvations may not
involve the displacement of protected persons ocutside the bounds
of the occupied territory except when for material reasons it is
impossible to avoid such displacement, Persons thus evacuated
shall be transferred back to their homes as soon as hostilities in the
area in question have ceased.

R NPYRITIIPR PO NNAYAD 17 13T RN (312 9 3R [wh
030 12 PRY LM TNOORD MR MOURT %R U WITIA L nennn
MYLH WYY 03 YN MOWAW AR CINPW R YRt T onn pY
anvm ar P2 b0 Xmw yawn MRt YU aMonTnban wng Linwa
PODIPNR-UYRON AYIIY ,RIBR 92 77N PR IRY OR 73 0 TR0 wmd
vYMIY MUK Un 7273 NIBRY 49 PYOR KT OMIRYII vdwnb ammn v
NIAR DY BwIn WP R T avT Sopmn onvwn oawin v by
abyn YW mIRPran TN TTIY D0MBY NP D X7 NdTva IV
S57iy-Yanay IIynn A%32 Utwn DR Awon PRI NIvIRw 710% o1IRa

AR IMynwn 5% 49 Mo R wish 210 rhYn vBwnaTna2 2997
Sy TR 307 [ WP 2Y SR OSTR 49 TyDw L¥ap NI .NP2Tpmm
TPOR 7RY NI vRYLR 0UDORD0 DOWIK WIVH (VAT DL Mysan
A7 XU NI 7AW ApY0BT DR

G. von Glahn Law Among Nations (6th ;225 (A"npn) manbn o1 ™TOYIT T IR 84
ed., 1992) 782; E. R. Cohen Human Rights in the Israeli-Occupied Territories, 1967-
1982 (1985) 110; T. Meron Human Rights and Humanitarian Norms as Customary
Law (1989) 48 n. 131; G. Greenwood "The Administration of Occupied Territory
in Intemational Law” [nternational Law and the Administration of the Occupied
Jerritories (E. Playfair ed,, 1992) 241, 294 n. 29

L.C R.C. Commentary on IV Geneva Convention Relative 1o the Protection of 7X7 8%
.Civilian Persons in Time of War (general editor J. S. Pictet, 1958) 279
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The thought of the physical and mental suffering endured by these "displaced
persons," among whom there were a great many women, children, old people
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paragraph, which is intended to forbid such hateful practices for all time.
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..it seems reasonable to limit the sweeping literal words of Article
49 to situations at least remotely similar to those contemplated
by the draftsman, namely the Nazi War IT practices of large-scale
transfers of populations, whether by mass transfer or transfer of
many individuals, to more hostile or dangerous environments, for

torture, extermination or slave labour.
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from occupied territory to the territory of the Occupying Power or
to that of any other country, occupied or not...
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Comunittees on Israeli Practices in the Territories — A Survey and Evaluation” Military
:Government, supra note 1, at pp. 285, 306
It cannot be argued that deportation of agitators to the east bank of the Jordan
constitutes deportation to "any other couniry” within the meaning of art. 49,
for from the point of view of those who absorb the deportees on the east bank,
the place from which they were deported is not a different country.
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Common sense suggests that in most of the cases deportation to
Jordan would be a less severe measure than internment within the
license of article 78. For the hostile activities in question have
invariably been on behalf of Jordan, to which they were deported,
and where they might expect to be welcome and even rewarded,
sometimes by high public office!21.
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Deportations outside the territory of the occupied state are
forbidden, unless they are evacuations intended, on account of
the extension of military operations, to ensure the security of the
inhabitants.
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The Commission thought that a clearer distinction should be drawn
(than in the Tokyo draft), between deportations and evacuations
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moral constraint, 10 places outside the occupied territories, and for whatever
motives, are prohibited.
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Protected persons accused of offences shall be detained in the

occupied territory and if convicted they shall serve their sentences

therein.
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In addition to the provisions which shall be implemented in
peacetime, the present Convention shall apply to all cases of
declared war or of any other armed conflict which may arise
between two or more High Contracting Parties, even if the state of
war is not recognized by one of them.

The Convention shall also apply to all cases of partial or total
occupation of the territory of a High Contracting Party, even if the
said occupation meets with no armed resistance.
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oM ,conflict, whether the latter is or is not recognized by the parties concerned”
147" cases of occupation of territories in the absence of any state of war"
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Paragraph 2 does not refer to cases in which the territory is occupied
during hostilities; in such cases the Convention will have been in
force since the outbreak of hostilities or since the time war was
declared. The paragraph only refers to cases where the occupation
has taken place without a declaration of war and without hostilities,
and makes provision for the entry into force of the Convention in
those particular circumstances. The wotding of the paragraph is not
very clear, the text adopted by the Government Experts being more
explicit. Nevertheless, a simultaneuous examination of paragraphs
1 and 2 leaves no doubt as to the latter’s sense; it was intended to

fill the gap left by paragraph 1143,

TTRPON NI30R3 XYW L2 YD WIPD2 17 MWKRD ,AYR 02 037 R WY
WNPN MY AVIPRY IRV NIMWIT NIAY DR IDW VBIWT 17207, 0IDwn
(TIRT TYI2 ,7YURnY wBwRl YYTR

According to the view taken by the Israeli authorities the wording
of the paragraph does not support this restrictive interpretation,

A. Roberts "What is a Military Occupation?” 55 ;5 my1 2¥% ,mm nxn w1 s 146
British Yearbook of Int. Law (1984) 249, 282
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whatever the primary intention of those who drafted the text. On
the contrary, the general context, the syntax of the sentence and the
use of the word "even” in the last clanse of the second paragraph
contradiet the argument that the second paragraph adds to the article
only the specific situation mentioned in the last clause (starting with
the word "even"). Would the paragraph refer only to the situation
where the occupation is not met with resistance, the word "even™
would have been entirely superfluous. In other words, the text
adopted accords a more general meaning to the second paragraph
than the one connected with its final clause only, whatever the
mearning intended to be conferred on it by its draftsment43.
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Rights are to be read broadly, and limitations on rights should be read narrowly,
to accord with that design (ibid., at pp. 24).
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that of imprinting governmental action with the stamp of fegitimacy,
and that of checking the political branches of government!61,
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:Roberts, supra note 5, at pp. 63 nx7 158
Israel deserves credit for ackmowledging openly, aibeit inadequately, the
relevance of international legal standards. Iis position contrasts with those of
the many occupying powers in the past 40 years that have avoided expressing
any view on the applicability of international agreements...Israel also deserves
credit for co-operating with the International Committee of the Red Cross,
which has played an important role in the occupied territories...
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