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Alex Kreit, Making Sense of Facial and As-Applied Challenges, 18 WM. & MARY BILL 121
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Nevertheless, some of the most basic details regarding the characteristics of the facial and
as-applied challenges categories and, in particular, how the preference for as-applied
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Nicholas Q. Rosenkranz, The Subjects of the Constitution, 62 STAN L. X7 37 73102 1172 12
REV. 1209, 1244 (2010): “In short, statutes and regulations do not violate the Constitution;
governmental actors do. And it is essential to determine which governmental actor has
done so in any given case. The distinction that the Court has been grasping for with its
muddied distinction between ‘facial’ and ‘as-applied’ challengesto ‘statutes’ is actualy the
fundamental distinction between challenges to legislative action and challenges to
.executive action”
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Reg'l Rail Reorganizational Act Cases, 419 U.S 102, 140 (1974): “ripenessis peculiarly a 74
.question of timing”

Ohio Forestry Assn. v. Sierra 03 X7 . Abbott Laboratoriesv. Gardner, 387 U.S 136 (1967) 75
Club, 523 U.S 726 (1998); Nat'| Park Hospitaity Assn. v. Dep’t of Interior, 538 U.S. 803
.(2003)
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David Floren, Pre-Enforcement Ripeness Doctrine: The Fitness of Hardship, 80 OR. L.
.REV. 1107, 1112 (2001)

“Without undertaking to survey : 149—148 'nya,75 w”i3 2°vY ,Abbott Laboratories 11y X1 77
the intricacies of ripeness doctrine it is fair to say that its basic rationale is to prevent the
courts, through avoidance of premature adjudication, from entangling themselves in
abstract disagreements over administrative policies, and also to protect the agencies from
judicial interference until an administrative decision has been formalized and its effects felt
in a concrete way by the challenging parties. The problem is best seen in a twofold aspect,
requiring us to evaluate both the fitness of the issue for judicia decision and the hardship
.to the parties of withholding court consideration”

440

-
=% ¥
nerovcoTil



NPNPIN Mov1 by WYV I DYVIVN

7APRY DPLDWN TPRW PIIA Chn T 20 7S .n1rnTaw X9 nyvown
79,72 NWADY IMIND NPYIPIR NITAIW NN IR TNVIW

11121, (hardship) VEWM N°2 ID2W D TTXT 12 MM IRNY Y11 37 [nani
TIPAN AP AR 0702 T 0PI 0°0I0PR DY TR Yw MdYwan 1n poya
’> yap1 Abbot IV .QWPNY INRY IV LIDWA NNRRAR nPnT Yw mshwnn
NPT 7Y RO VDA DY VYW AWYNT NYDWT MWRD 7IPNN (1At NI
931 MIPW IMATINT IR NIWY IDT NR 2°0H MWW TWYNT OR 03 3 .IMX T
80, ny7¥p102 MY NPRTRY,INORYY

NI2an7 AWeR ANINA NOPWA MYWAT NIWRIT *D AW IRD IV TINRAN
X2 INIY PDOW 1POYR DY NIVWI RO .OMIW INRY P71 D°PIN DY NUIDW NPl
DILIRA P¥IDA YIDW DI MW DIV PP 13T IR 2271 VPR PPN 9933 HoP
Sy” PYIDW NP2 03 0PI OPR APIVRITT NYAAY 02INANT MWW RYR IPW
NW3213m NIPR? BIWY 7PNV NI NPUDWNI AYRY INDIX 0 AR ,”PINT 71D
DU0IVPKR P2 PR X7 NIMIN AN PW I LpInn 0w nYRWY Wwp RYY
%y LIDW NP2 TINY TIWY AT PR NDRYIN 0Mpnnn phna minek .0v1an
17 AYRW3A 207737 NIIR IR %10 YY” nPwIDw NIp°a Yrn onn 817pIng v1p
INARTAY NY 7ID1 ONPINT LOWNA NINR FIMWPITA NIPWIN NIILRIT NOID)

RPMINRT NPINT LBWAL NN AN TIWPN2 mbwan DIMVRIT 2P ()

7RWIW *03” PIN NDPN 2% 7PINR 210 HY” NMIPa 172 mInanan (1)

n"37 NI¥INa

NB7pnY NTIPY 07577 PNW A NPII0RYT MINAT 99RY Nnp NURPTINKRT TUTwa
“facial 1PN ,ANWRIT 7177 82.07977D VOWN N2 NPWRI ARYPR YW ANTNRIN
A°3pnR RIDR RO ,7PINR 1D PY7 PN Pw NenpIn 731 77PNy X°R challenge”
NIy By, TwnRa 32T 307 0I5 A1 1T TIYA WIRW AWyl 132 mrnk nopyn

.1109 'mya,76 w711 2vY Floren 78

.338/my2,71 w7 2% , TRIBEIRY 79

.153—152/mva,75 Wi 2°v% ,Abbot Laboratories 1”1 X7 80

Rp117 7X°27 Abbot Laboratories 18» n*127 NI¥IRI NIYWAR NIILRIT DWW 0D DI WP 81
,Floren 1x1 .02 MI¥IX2 *273m7 01NN NPNDYIR-D1IVA NPLID W NIP°IR [p° Nann?
“Abbott Laboratories changed the norm and opened the :1112 'mya ,76 w”n 2%
.floodgates to pre-enforcement challenges”

.1652—1647 'nya,18 Wi 2°vY ,Persily & Rosenberg ; 663—657 'ny2,3 w7 v Kreit 1x1 - 82
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NIW>172 03 IR NI 293 TIHYY N2 NIZIRI W NNINNA PIN 2w INPNpIN TA
83 17y NI5T MDY 17I¥Y ow MY2IPnT on

7D°PNa MPYXAY YD TYY N WA 12w anIan Yol v amng H9on
n°a Yw 84npibnna uwin w7 popa vap) “facial challenge” Sw %0132 nonpin
%y ,Salerno 995 °pY 85.United States v. Salerno 1°°1y3 PXp nRn P9V vBwNI
°m3a .51 R 0RAw 0MWpaR 952 PPN IR ARRRN 927w M31Y Nwn
077 073w DMWPAT 2112 2PNPIN OPRY 2P0 03 MPLan 72xn” A1 995 ,n1InK
NYXN YW 79pna CUID W V0T 0NN 0NN DWW onv wr Ty 25 0°on
NR QWY T WK *RW X7 NIVAWNTI .PINT NP0 PV 71757 R 77 2901 7Y°an2
PY” NI PINT 73 R¥MY LDWNI N2 OXR , TN DN RIT ONAW DWRAT Y32 PInn
977207 %W 0PLIPNR QP P AIPN? PRI ATIPI ANIRD WOK ,7PINT 21D
nann 9PN Y955 worNN XY 86,m9RW R ARP0D2 AT WP NRYRI NI HYAN
PInn 21D Yy” pInn Yw

¥ My 70307 I¥ PONO’ 7121 ,“as applied chalenge’ MO AW 710
1595 ,MPYIPIR NIA’01 NN QWY DO NPIN IR ARPpAR 137 719591 , N
nNINWAY WY AT 3101 NPT IANKRY 0T LAY NI 07I8N7 0°INR D
87 %o9% 93K ,5%55 .12 1991w NIPNIANT NPNRINT NIV NIYND TIpnY mIpnnD
NTID7 T LY NP PR 1MW DAY DWPAA PINT NYINN DX D¥NX? VDWNI N2
MPIN WP DMIYR OPRW RN Tp°PNa 0 DRI NP3 IRIPIW DOLINYRA
88 2Im71 N°Yon Oy INXR MIP2 IV 1277 OX ,aN?70D?

.1652/mya,0w 83

Michael C. Dorf, Facial Challenges to State and Ywn“ X1 773 p0D %¥ 11530 NP3y 84
Federal Satutes, 46 STAN. L. REV. 235, 240-242 (1994); David H. Gans, Srategic Facial
'mya 3 w7 Ywh Fallon, Fact & Fiction ; Challenges, 85 B.U. L. REv. 1333, 1341 (2005)
.930

“A facial challenge to a :vap1 ow ,United States v. Salerno, 481 U.S. 739, 745 (1987) 85
legislative Act is, of course, the most difficult challenge to mount successfully, since the
challenger must establish that no set of circumstances exists under which the Act would be
wvalid”

LR pI92 9% IR 86

.ov 87

Ayotte v. Planned Parenthood of N. New England, 546 U.S. 320, 330 (2006): “Would :I%7 88
a1 7% .the legislature have preferred what is left of its statute to no statute at al?’
13 ow ,John C. Nagle, Severability, 72 N.C. L. Rev. 203, 258-259 (1993) X7 11 i1°3102
OPX 07 19 .0™T77 07IN71 NYYI5R ,NYID TIWD PWw %I XO7 ARYpR 0°NYY 03 N
NXVIANT ,7IWDA IWITW PRI DX IWIVN 3R7PNIN 0M0M LIKIR NIDR OV ,ATIDA? DI
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nraw X°n ,Salerno 9953 2v0°7 NRLANMA LRPPTIART AP°0D2 AN AW
9953 15271 ,07pni VIV P P facia challenge M0 *NPIN NANXY Y VOWNHT
w3y naxn 1 89.as applied mnpIn Arna Yw "Yon® oaniva nx nupab
T1IPY TI2°3 12 PPNPIN MYRWA NPLIDW NP2 NYANA PIRIT PRI DR DRVIANT
Y357 IR ORNY NIWBRM X7 [OW ,NIPNRIN NIOT PV 7337 1°2% nIwAn nTIon
NIWDR AR TAIN LARPPAN 9272 DPVIPNR DVINYRY PI ppINHT YW N2
XMW 792 LI PYAN DR MPYY nnYRn” 7 Yy Appn npvpn? 7amn
70°DN DX NHXRIN T W3 90712787 1187 DX NEPWHT ApRR 2w W nynmn
IPYDI NINYAT L,D°210302 ¥I37% XIT VDWAT N2 TPON YW NRPTINRT
nnwvan Y 139KRY 13 vOWHI N°2 YW NP 7anT A0nn P7IanY ,apIn? wbwn
Y PORIWOT AVWR P2 A0 1o 97aR W 2Lnvnpin Mot v jwien
JPRPTINDRT
9957 .PLIDWA APPLPIDY APTILIA P PRI DYPW AR D IR
SRPPMINRT NPINT VOWHNI DPNPINT QPIANRT 310 W P2 D°1°NANT 00T
NINR 77 AP 052 ARLRIDY PPV P2 YD ,AYIRY WK VAN 0IN OORII
n°aw 037 ,NI%pYa AwynY 133%7 owrn IR Salerno H9Ow 2K D°1IW 0°2NID
*11% NN 797 XIT 2 IAXR P2 072 92.0°n0w on 12 YWY Twnn vowni
,2I¥IM2 TR0 KD DX 03 ,0DWNAT N2 > BV (197 IRI) NPT NYIND NPT YW

“Some statutory provisions are the product of compromises that would be ) ppInni 1137 nX
disrupted if one part was allowed to stand as another part fell; such statutes should be
.959-953 'nya,3 w”n Yy Fallon, Fact & Fiction ax 11 .(nonseverable”’

Richard H. Fallon, As-Applied and Facial Challenges and Third-Party Standing, 113 w1 89
HARv. L. ReEv. 1321, 1328 (2000): “as-applied challenges are the basic building blocks of
Gonzales v. Carhart, 550 U.S nw1p2 71307 7I0n bwIvni constitutional adjudication”
“Accordingly, the ‘normal :329 'nva ,88 w7 2w ,Ayotte 11y X1 13 .124, 168 (2007)
rule’ is that ‘partial, rather than facial, invalidation is the required course’, such that a
‘statute may [...] be declared invalid to the extent that it reaches too far, but otherwise left
.1648—1647 'ny2a,18 Wi »vY ,Persily & Rosenberg 03 X7 .intact’”

Wash. State Grange v. Wash. State Republican Party, 552 U.S 442, 451 (2008): “facia 90
challenges threaten to short circuit the democratic process by preventing laws embodying
the will of the people from being implemented in a manner consistent with the
.constitution”

.1388—1387,1339—1333 'ny3,84 Wi »¥2 ,Gans X1 91

;3 wrn vy Falon, Fact & Fiction ;84 w7 »y% ,Dorf YwnY 181 .7271 77 171va n2non 92
Gillian E. Metzger, Facial and As-Applied Challenges Under the;3 w~n 9v% ,Kreit
.Roberts Court, 36 FORDHAM URB. L.J. 773 (2009)
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,IZRD TR YW MIPNN 71 WP 09I SRPTINRT NPINT LOWNI TONW DHINNI
VW JIIRY 7POYR UDWNAN NP2 NPPOD YW NUTHNR A1A2 N0 Y A7 umnw
DoMPY3M ARI Y1 Y93 0°9°71 oPR Faciad challenges Pv103 5 %4,manw nIoIpn
%y MpnRnan ,)IYRD Y 95,11y cupw Yw Mwan PR T ,manp onyy
VOWMT N2 NIV DA D°RINT DR POR? TWPW AR 79Y1m vDWAT N°2 YW NP 0D
TLIWDS A9 D YY AR 7PINT "D YY” pIn 91097 Facia chalenge™? Yvipa
nnY Dp» IR AR LOWN N2 ,11372 96.95% 2V B*ITIM DINAN INRD NYIIP

97.0»NpPINT ©IANRT 30 2 12 NN YY NV

559% IR 1IN (2)
IMwn %Y Pobw ,%39m Y95% IR 02 waIdna von Salerno 1°°1va I pOD
XI7 Q7AW 0MWRAN 932 PNPIN UPR PINAW NIRIA? 7RINT 21D Y7 pn mbuab
TWRIT PPN N930132 First amendment overbreadth™ N1 vRIT XI7 71 30 .90

,Dorf 1X7 .AY1IN7 WHIM AYAXA N1IOT,(MYDIT NP0 ©IDI) NTPYID? MOT? WRA M P2 93
“At the very least, this discussion demonstrates the gross :283—282 'nva ,84 w”i 27y%
overstatement of the Court’s pronouncement in Salerno that it has ‘not recognized an
‘overbreadth’ doctrine outside the limited context of the First Amendment’. Rather, the
Court has enforced numerous substantive constitutional norms by presuming that
unconstitutional applications cannot be severed from constitutional ones. The Court’s
failure to expressly recognize that in so doing it has permitted facial challenges outside the
First Amendment context does not diminish the effects of its actions’

,1999 ,1994,1989 ,1984 171 1IP0IV QWi .“term” N°3371 NIXIR ANONW 7nY R IR A1MDT - 94
.2009 ,2004

“The results of this survey [...] provide :940 'nva ,3 w73 Y% ,Falon, Fact & Fiction 95
strong evidence that facial challenges [...] are more normal than aberrant and that they
quite frequently prevail [...] the Court adjudicated more facial challenges on the merits
than it did as-applied challenges. The overall success rate for facial challenges was also
higher than that for as-applied challenges. Perhaps most striking, in only four cases in the
sample did a mgjority of the Court express a preference for as-applied [...] adjudication
.based on arole-based reluctance to hold statutes invalid in toto”

Ywa an%op% Y 2n? Mwy 7170aY Appnn n°2an 1A CYIPXY WwR TR 03 YwnY 13 96
.961 'mya,0w ,Fallon Y¥X X7 .07 -nPInn

“The Court’ s sometimes carel ess practice creates an analytical problem for :955 'nya ,aw 97
anyone who seeks to make sense of its pattern of sometimes upholding and sometimes
.rejecting facial challenges’
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MATINA NY237 78% WK Appn? nomnm ArIwpITa 28.(n NN 1 19n%) Apn®
972372 75 712 W ,ApING QY IR 7IpA AW AnxyYWOw ,0°10m 300 10’3 IR
0°nY? 190 ROAW 1213 ,7NIIXNT AYDWINY NPIVRIT? ITINE X7 .NINM MATINT
99 315 nYDWNY WWN IMYNN DA 022312 N3P

PN NPNPIN YY NUIDWR NMP AR 0NN NP 1IN NPIRIT YWY YYD
0°2°3777 ©°%95% SuMVIR 1IN RO ,NPWRT Q0N 3w ,TIN KIT N2 DIXIRA
51 PINAW INIY? NIWDRM AIIVPITI T NI30H2 1003 nyn Mot vt aw ovonn
TN L,PINAN YADI IPR XY XIT OX X TID PV PN NPNRIN DR AIpNY POy
nopn AP w101 g oIy YW oaPnIIota nyann by nuywen
>10 YY”7 230 NPNPIN T3 7PNV YRR 270 NI TINYY WITI 1w Y0 DR TIRN
nNNNANAY 0N YA ANRY 37 pwi,1ava NINBY T 7II0RIT 3TpER 792 . pInn
o°%o13 102,95 axinn AxY ApINY PWRIT (PPN MIAYAT NIDTR AYAD 2193
NR 922307 P 93 YY nPNRpINTR YW ApIN AwYNY 72781 N’ NYINN NIvY ,NIINR
5w 93971 99377 DR 799NN, (DMK NIMDT 03 ,TWHRAA AR 2DIY) MW I WO
103 pow3pow NP 2% 77T MWW 1107

AP TIWRIT PPN ORINNA 7 YN A0RITE 00 ¥ap1 ow L85 w1 v ,Salerno iy 98
.Notes, The Chilling Effect in Constitutional Law, 69 CoLUM. L. REV. 808 (1969) 99
Alexander v. 1™1v3 .264 'nya ,84 Wi vY Dorf ;1343 'nya ,84 w7n Yv% ,Gans X1 100
TIP°N 7733 7Yn X°Aw B> AP 7NN United States, 509 U.S 544, 555 (1993)
“The *overbreadth’ doctrine, which is a departure from traditional rules of :7> PWXIN
standing, permits a defendant to make a facial challenge to an overly broad statute
restricting speech, even if he himself has engaged in speech that could be regulated under a
.more narrowly drawn statute’
Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 503 (1985); Board of Airport Comm’rs 101
of the City of L.A. v. Jews for Jesus, Inc., 482 U.S. 569, 574 (1987): “Under the First
Amendment overbreadth doctrine, an individual whose own speech or conduct may be
prohibited is permitted to challenge statute on its face ‘because it also threatens others not
.beforethe court[...]"
NIPIVRIT DX IXA? 713 MINW MP 1503 W WY1 N NIMRHT 11°2Y7 vBWHT N°2 Nprod3
nYYa NPNRINTR 1732 MYua% (317 102 2% 7123 77 NAXA X7 DAR 700 .07 NYINN
mRIY wIn L substantial overbreadth” 5w jnan X ANy Yminna jnann .ane nhinn
Broadrick v. Oklahoma, 413 U.S. X1 .01NpIm NI°197 wIn n YW 93°1 PIPRY AR»an appnnw
.LBWMT N°2% 931 713N 2NN PNINT ,WIHA VITIVO JAIN3 K> I AW 601, 615 (1973)
“Facial :613 'mya ,ow IR .]MA PR NPINND HW C1WID DIXNY R’ NDON AR IOV
overbreadth has not been invoked when a limiting construction has been or could be placed
.on the challenged statute”
.1653 'nya,18 w71 2°vY ,Persily & Rosenberg %1 103

—_

02

445

-
=% ¥
nerovcoTil



WYVN N DXVIVN WPININ DY

Mk w2 oR AYI57A Ypwn 123 MPw R°7 NIXHT VDY NPIVPIT LD DX
7NN AYdWwR” mPni 10407137 nIIR2 7pInn *1p Py7 pIn by nwIDw npna
PIN YW 1R DXYH NYIIT NIPNPIN NIOT WA 1y°ap? onnn (Chilling Effect)
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593 mp> XPW I am MR Yy oy 1 nyowi YW anInna axwvl nMpvn
XY TITIRA pHND’ XDR LOWNHT N2

NIM3T91 MY WHIN? MWK RPMT Q9377 7prwni *pIn” MPw? apInm nn
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D027 XITW ,NUPYI P wDIN P07 YW MPRY nhIrn Mwan woIn by 7anm
NP2 NYAA YW 7772 22UPDR WK 113 AN wiank awp 10750 pnT own Yo
PR NNIZNT AYDWAA 19V ,7IpnY 3Ipnn /MWW b7 0vpIn Yy nuvInw
NRT 73%» .0°pINT 1502 DPINT YW onTR DXV NV APINY onocld yin
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“the presence of achilling effect adds afatal :278 ‘nya,84 w”n Yy ,Dorf Hw 1727 X7 104
flaw. The court cannot tell our plaintiff [...] that the rights of third parties can be vindicated
.if and when they are violated”

72192 ,7N0¥N AYDBWR” XY 213 M2 PRY AR RIT AT TWRRA NPLIMDIT AP YW 10N 10 105
,AP7107 °0193IR N¥IAPY MPAVMD NIOATNT NY2197 IR NN MIATING 722230 PR XNw
MNw 770192 NIXAP 12 — 7B Yy — 79507 ARpPpRY WK 03 0 .LIWH DX LI
yY ,Gans (7751 1DIXA NAWPH NTR? 7219V pIw 10PWR NWT? Mano nripnn Y1an)
.1387—1379 'ny1,84 W7

ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 970-978 (4th 106
AP DY A0 7Ann ApPRn NPAY AMWY 7N0Rn AVDWR” XY 13 12 wrw Apvpn .ed. 2011)
IR ,73 MYP337 MY 0% TR 7AMT NIWID NIwdRMI (Vague) nniny anwbw apcpn
.970 'Y ,0W .AYIY 231 NAY Y15Y,AD7ORT "9713Y AN NYT 1w mIpnw appn

.958—950 'my2,0W X1 107

.264 'nya,84 w1 9vY ,Dorf 1x7 108
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