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*...continental judges. in Italy and France rather more than in Germany, are still
imbued with the old positivistic idea that deciding a case involves nothing morethan
“applying” a particular given rule of law to the facts in issue by means of an act of
categorization. ... This old-fashioned doctrine... is obviously at odds with what we
¢an see actually happening on the continent when judges set about discovering the
faw today, but the style of the judgements of the highest courts of France, laly and
even Germany shows how stubbornly these ideas remain alive.™ K. Zweigert & H.
“New rules often emerge from .273-272 "uy2 OF D3 7187267 “0Y3 (60 757 ,5°¥) Kotz
judicial decisions; but while it is unquestionable one of the principal tasks of the
supreme courts to lay down such rules. it has proved very difficult to accommodate
this admitted fact within the legal theory. ... The judges’ duty to develop the law is
clearly acknowledged... . Indeed. no one today seriously disputes this. The new rules
they lay down, often in the clearest terms, are treated just like rules of [aw, discussed
by legal scholars, taken into account by practitioners and followed by the courts.”
63 ,61 'BY2 (60 7w ,>y% N. Horn. H. Kotz & H. Leser

#2900 TIRTNY S141 (61 TN, YY) DIMI 14847 4443 (56 BIWI YN M 87
“The interpretation or completion of the code is no longer .1138-1137 (73 Twn
dominated by the jurisprudence of concepts, which has been sueceeded... by the
jurisprudence of interests. This school, started by Rudolf von Jhering... has given
the judge 2 new freedom. He no longer has to fabricate conceptualistic constructions,
but may appraise the interests of the parties and effect an accommodation of them...
though there are still, alas, many cases where the discussion is in purely formal

«62 ‘DY (60 YT 2y terms.” N. Horn, H. Kotz & H. Leser

J. White & R. Summers, Uniform 087 P00 nn T 9 90 naonb ypm Yy 88
Commercial Code (1972) 1-20
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2" 59 NC. L. Rev. (1981) 335, 335; Note, “How Appellate Opinions Should Justify
Decisions Made Under the U.C.C.", 29 Stan. L. Rev. {1977) 1245, 1256; D.
MellinkofT, “The Language of the Uniform Commercial Code™ 77 Yale L. J. (1967)
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