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DAPHNE BARAK-EREZ 

JUDICIAL WRITING 

he writing of decisions and judgments constitutes a major part of 
the judicial role. At the same time, legal writing is also an 
important characteristic of others engaging in legal work 
–lawyers, legislators, administrators and others. This article 

seeks to define and portray the special characteristics of judicial writing as 
compared with other forms of legal writing. More specifically, the article 
compares judicial writing with the legal writing of another group of jurists 
(who are also often portrayed as not “taking a side”), academics. Against 
this background, one would expect to find similarities between judicial 
writing and academic writing, and the article indeed points to them. 
However, the article also focuses on the differences between the two, 
which reflect differences in the goals of the two types of writing as well as 
in the institutional constraints that apply to them. Judges are faced with 
real-life problems and are expected to resolve conflicts. They have to make 
factual findings, offer legal reasoning and conclude their analysis with 
operative orders. Judicial writing must be functional, ending within a 
limited period and subject to ethical constraints. In addition, judges cannot 
revisit or change their judgments once they have been handed down 
(subject to the possibility of expressing a change of view in future 
decisions, and to the limitations of the stare decisis principle). Judges are 
also constrained by the positive law, which imposes limitations on their 
analysis, even taking into account interpretive discretion and the role of 
courts (especially supreme courts) in the development of law. The article 
also addresses the different forms of judicial writing – short decisions and 
long precedential ones – and points to the possible differences connected 
to the characteristics of various areas of law and of different courts 
(especially considering the differences between trial and appellate courts). 
Finally, but no less importantly, judges write for a variety of audiences 
(the parties, the public, the professional community) and are also 
“players” in the legal arena, not merely external spectators, as are 
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academics. Despite developments in judicial writing that make it relatively 
more open to academic influence, this article argues that judicial writing 
and academic writing play a different role in the legal sphere and therefore 
the identification of judicial writing as a separate genre remains valid. 
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LIOR ZEMER 

THE SOCIAL BARGAIN IN COPYRIGHT 

opyright laws, as a regulatory framework that allocates rights 
and privileges of use in cultural commodities, are required to 
provide channels through which creative individuals will be 
able to market the property they create, allow the public access 

to, and use of, copyrighted works, and maintain a public space rich with 
raw materials necessary to the creative process. In this Article I argue that 
copyrighted materials depend on the availability of a vibrant web of 
complex social transactions which define the reciprocal relations and level 
of interaction between the public and authors. In every transaction the 
parties transfer information necessary to the creative act. At the same time, 
the the public also has an important role in the creative process. The ability 
of copyright laws to provide channels for the dissemination of knowledge 
and information necessitates an understanding of the relationship between 
authors and the public. Copyright scholarship considers creativity a social 
construct and many scholars agree that the public is an integral part of the 
creative process. These scholarly arguments project a general 
understanding of the social bargain in copyright. However, scholars have 
not offered an adequate analysis of this phenomenon. In this Article I seek 
to remedy the underdeveloped relationship between authors and their 
public. The core argument articulates an innovative definition of this 
relationship, as a complex social dialogue that further blurs the distinction 
between authors and their users,treating them as one whole that is 
necessarily involved in the creative process. 
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IV  

HAGIT BULMASH 

CONFLICT BETWEEN SECURITIES LAW AND 

ANTITRUST LAW: MANDATORY DISCLOSURE AS AN 

UNLAWFUL COLLUSION 

his article addresses the potential conflict between securities law 
and antitrust law with respect to disclosure of competitively 
sensitive information and in light of the increased enforcement 
by Antitrust Authorities in cases of unilateral public disclosure 

of sensitive commercial information. Increased transparency may have 
negative effects on the market by directly facilitating collusion among 
competitors, providing them with focal points as to competitor's 
information that may be used by firms to align their behavior. Unilateral 
disclosure in capital markets can function as a signaling device allowing 
competitors to communicate their intentions. Such disclosure, and the 
transparency it creates, may be used by firms to monitor and enforce 
existing collusive agreements. According to antitrust regulations the result 
may have potentially anti-competitive effects on the market.  
There is currently very little literature that addresses this conflict, both 
because of the current regulatory bifurcation between the two fields and 
because of the different objectives of each of the regulatory framemworks. 
The objective of this article is to present an innovative perspective on the 
problematic interface between the two areas of law, as well as to suggest 
an appropriate method for balancing the competing interests of the two 
disciplines. 
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EDO ESHET 

THE LABOR LAW REPRESENTATION MODEL IN ISRAEL: 
RECENT DEVELOPMENTS 

he article discusses the changes that have occurred in recent 
years in one of the cornerstones of labor law – the representation 
model. First the principles of the representation model are 
presented. In labor law, the representation model replaces 

personal employment contracts in collective-based employee 
representation. This employee representation has statutory authority to 
represent all workers in the bargaining unit, to negotiate collectively on 
their behalf and to sign a collective agreement that will regulate their 
working conditions. The article then reviews the main changes that have 
occurred in the collective representation model, in the light of changes that 
have also occurred in the political arena: the transition to a democratic and 
collaborative model; the erosion of the mandate which the delegate enjoys 
and a strengthening demand for differentiation among the employees' 
groups. The article proceeds to discuss the implications of these changes 
and the potential danger they pose to the existing representation model. In 
order to deal with these challenges, the article presents a preliminary 
analysis of two options available under existing law that can help to adapt 
the current labor law system to changes in the representation model: a 
“wake-up call” for the forgotten “duty of fair representation” which 
would strengthen the representative's legitimacy, and legal recognition of 
the non-representative employees' organization at the workplace , which 
would reinforce the collective voice of various groups of employees. 
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VI  

MANAL TOTRY-JUBRAN 

PRIVATIZATION AND EXCLUSION IN THE CITY: 
ASSOCIATIONS FOR “SELF-CONSTRUCTION” AS 

PRODUCERS OF DISTINCT SPATIAL ENCLAVES 

his article traces the twin processes of privatization and 
marketing of public land for residential construction by the Israel 
Land Authority (ILA) to associations called “associations for 
self-construction”; a process regulated by Tender Laws. It 

assesses their impact on the way in which urban space and communal 
relations are designed. The main contribution of this analysis is to expose 
the practices of exclusion in access to public lands that private and public 
bodies exercise through Tender laws and to stimulate a critical discussion 
regarding this important phenomenon.  
One claim is based on a data base that I collected and analysis of various 
case studies and one proposal. The claim is that the entire apparatus of 
“Associations for Self-Construction” that participate in open public 
tenders marketed by the Ministry of Construction and Housing and ILA 
produce distinct spatial enclaves for designated communities. From the 
standpoint of the court, these bodies have full discretion to choose their 
members as well as to erect residential spaces on public lands designated 
for certain groups all the while receiving judicial immunity. This expands 
the doctrine of “a minority with a unique lifestyle” which, while not 
unique to Public Tenders Law, serves as the legal mechanism whereby the 
ILA allocates public land to selected groups. This is made possible despite 
the fact that public lands should be marketed equally to groups and 
individuals and despite the prohibition of discrimination in the marketing 
of residential units on public lands by private institutions.  
In order to ensure a comprehensive review of the organizational 
implications that the establishment of residential units has on individuals, 
I propose that communal organizations participate in “closed tenders”. 
This would subject the tender to judicial review. It would highlight the 
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deviation from accepted rules applicable to open tenders and make 
transparent those cases in which a public interest is used to promote the 
interests of a defined group. 
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VIII  

ELAD SPIEGELMAN 

ALLOWING CORPORATE RETROSPECTIVE 

RATIFICATION – FOLLOWING ANTVERG V. STABINSKI 

(5296/13)  

n 2013, Israeli Supreme Court judge, Isaac Amit, considered whether 
a corporation incorporated under the Israeli Companies Law, which 
can approve its directors’ breaches of the duty of care in advance, is 
also authorized to ratify such breaches “retroactively”, i.e. breaches 

that occurred prior to the ratification decision. Justice Amit left the 
retroactive ratification question open, since it was not essential to his 
decision. A year and half later, Justice Ronen from the Tel-Aviv District 
Court held that retroactive ratification is permissible under Israeli 
Company Law. However, there is no Supreme Court precedent on this 
issue nor has the academic literature examined it thoroughly.  
The main argument of this article is that the rationales behind Israeli 
Company Law as well as policy considerations lead to the conclusion that 
retroactive ratification under Israeli law both is and should be permitted. I 
argue that a corporation’s claim for a director’s breach of the duty of care is 
no different from any other asset the corporation holds, and therefore that 
it should have full discretion to manage this asset as it sees fit (so long as it 
voids any conflict of interests).  
 




