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GUY SHANI  

EVIDENTIAL DAMAGE AND “PUNISHMENT”: 
TOWARDS A TEST OF PROPORTIONALITY AND A 

MODEL OF INDICATIVE EVIDENTIAL DAMAGE 

hen a defendant negligently causes evidential damage to a 
plaintiff, depriving him of evidence that might have 
supported his case, the court may assume that the missing 
piece of evidence would have benefited the plaintiff, unless 

the defendant proves otherwise. Undeniably, the evidential-damage 
presumption has become a central and influential rule in the field of 
medical negligence and other areas of tort law. This paper outlines the 
evolution of the presumption, emphasizing the distinction between 
separate evidential damage (such as inadequate medical documentation) 
and inherent evidential damage (e.g., the inability to prove causation in 
hypothetical situations). Both aspects of the presumption pose 
considerable, including the difficulty of defining what constitutes an 
“evidential tie,” which is widely viewed as the precondition for applying 
the presumption.  
While the presumption of evidential damage certainly has positive 
outcomes, it can lead to inefficiency and unfairness. For example, the 
presumption can encourage over-investment in documentation at the 
expense of the medical treatment. Furthermore, the presumption can 
create undesirable incentives for plaintiffs, such as filing more suits and 
embracing tactics designed to preserve and even increase ambiguity. The 
paper proposes two models of mitigating the undesired effects of the 
presumption. One model, based on proportionality, seeks to employ the 
presumption only in cases where the benefits of doing so outweigh 
potential pitfalls. This may be achieved by setting conditions that must be 
met prior to shifting the burden of persuasion to the defendant. The other 
model distinguishes between indicative evidential damage - which, in and 
of itself, has probative force with respect to the defendant's liability for the 
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plaintiff's direct physical damage; and non-indicative evidential damage – 
which hinders the establishment of the full evidentiary basis in question, 
but does not in itself tend to support the plaintiff's account concerning the 
defendant's responsibility for the physical damage. While the indicative 
evidential damage may contribute to the plaintiff's effort to prove her or 
his case on the balance of probabilities, neutral (non-indicative) evidential 
damage should be treated differently, typically leading to partial recovery.  



MISHPATIM 41 2011 

GUY SAGI & SHUKY EHRENBERG 

MARKET DEFINITION IN ANTITRUST CASES –  
A PROPOSAL FOR IMPLEMENTING THE 

CROSS-ELASTICITY OF DEMAND TEST 

he economic analysis of market definition plays a central role in 
the process of most antitrust inquiries and adjudication. It is a key 
element in the analysis of monopolizations, mergers, and other 
horizontal and vertical arrangements. A market definition is 

required to determine the market share of firms under review that might 
harm competition and consumers. The most important test in markets' 
definition is the Cross-Elasticity of Demand test, a.k.a. the Hypothetical 
Monopolist test. It is used to identify the closest alternative products that 
can be assigned to a single relevant market. However, the test has one 
major drawback, known as the Cellophane Fallacy. That fallacy may lead to 
an unduly-broad market definition for the product in question, and 
therefore, a scrutinized firm that actually possesses significant market 
power may be perceived as holding a smaller market share. In this article, 
we present the Cross-Elasticity of Demand test and the Cellophane Fallacy, 
and attempt to determine situations in which the Cellophane Fallacy is 
relatively likely to occur. In these cases we will propose that certain 
restrictions be applied to the test so as to reduce or even eliminate the 
problem of the Cellophane Fallacy. 
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ARIEL PORAT 

LAW, ECONOMICS, AND DEONTOLOGICAL MORALITY 

n their book, Law, Economics, and Morality, Eyal Zamir and Barak 
Medina address one of the most important dilemmas in legal theory: 
How the law should accommodate consequentialism with 
deontology. They develop an innovative theory and apply it to 

various fields of the law. The first part of this review offers an alternative 
method to accommodate consequentialism with deontology, it criticizes 
Zamir and Medina’s proposal for choosing among several available 
courses of action that violate deontological constraints but are justified 
since their benefits highly exceed their costs, and contests their argument 
as to how low risks and high risks should be compared. The second part of 
the review focuses on the application of Zamir and Medina’s theory to 
contract law, particularly to the creation of contracts and remedies for 
breaching them. Among other things, Zamir and Medina’s view that any 
breach of contract violates a deontological constraint is challenged. 
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EYAL ZAMIR & BARAK MEDINA 

LAW, ECONOMICS, AND DEONTOLOGICAL MORALITY 

– A RESPONSE TO ARIEL PORAT 

his is a response to Ariel Porat's comments on our book Law, 
Economics, and Morality. Among other things, this response 
discusses alternative ways of integrating deontological constraints 
with economic analyses, the relationship between the efficient 

breach theory and the moral duty to keep one's promises, and the 
comparison between liquidated damages for delay and bonuses for early 
completion of contractual obligations. 
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