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“The plaintiff sharcholder should sue in a representative capacity
on behalf of himelf and all the other members other than the real
defendants. On the face of it this seems anomalous. As we have
already pointed out, the plaintiff is not really suing on behalf of the
shareholders, but on behalf of the company. But the requirement
fulfils a useful purpose, for it ensures that all the other shareholders
are also bound by the result of the action. If, therefore, judgment is
given for the defendants a second derivative action cannot be brought
by another member, for the matter will be res judicata as regards
all of them™".
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“It is hornbook law that the claim is the corporation’s and for that
reason the delinquent directors will not be protected by any judgment |
which does not conclude the corporation. If they succeed in defeating -
the action, other shareholders may bring another ; if the recovery is
too little, the same thing is possible. Therefore, as soon as the service
of process upon the Transamerica Corporation was set aside in the
case at bar, it became inevitable that the complaints against Giannini

should be dismissed 2%, :
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“In one way or another some means must be found for the company
to sue. Otherwise the law could fail in its purpose. Injustice would
be done without redress” .
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“This suggestion found its fulfilment in the Merryweather case (...)
It was accepted there that the minority shareholders might file a bill
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asking leave to use the name of the company : (and if the specified
conditions were met) (...) the court would appoint the minority
shareholders as representatives of the company to bring proceedings
in the name of the company against the wrong-doing directors. By
that means the company would sue in its own name for the wrong
done to it. That would be, however, a circuitous course (...} ;

To avoid the circuity, Lord Hatherley L.C. held that the minority
shareholders themselves could bring an action in their own names
{but in truth on behalf of the company) against the wrong-doing
directors for the damage done by them to the company, provided
always that it was impossible to get the company itself to sue them”™ *°.
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