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Randall W. Leite & Kathleen Clark, Participants' Evaluations of Aspects of the Legal 1
Child Custody Process and Preferences for Court Services, 45 FAM. CT. REV. 260 (2007)
(“Throughout the United States, domestic relations courts experience large, often
unmanageable caseloads. In fact, domestic relations cases are the largest and fastest
79YnY °5 o°RIM 0”730 MIXIRA 221030 .growing segment of state-court civil caseloads’)
In re Marriage of Burgess, 913 P.2d 473, 480 (Cal., 1996); :IX7 .D°WIann DI Noxnnnm
Carol S. Bruch & Janet M. Bowermaster, The Relocation of children and custodial
.Parents: public, past and present, 30 FAM. L.Q. 245, 248 (1996)

John David Meyer, The “ Best Interest of the Child” Requires Independent Representation 2
of Children in Divorce Proceedings, 36 BRANDEIS J. FAM. L. 445 (1998) (“Divorce is a
common occurrence that disrupts the lives of over one million children each year, affecting
.their psychological and physical well-being”)
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“From alegal point of view, divorce traditionally :261 'mya,1 w7 »v% ,Leite & Clark 3
required a couple to address grounds for the divorce, property distribution, alimony, child
custody, and child support. Today, only those issues associated with children remain open
.issuesin most states’
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Jullie Steakley & Weldo U. Howell, Ruminations on Res Judicata, 28 Sw. L.J. :an3172 187 8
355 (1974) (“The doctrine of res judicata states that cause of action once finally
determined, without appeal, between the parties, on the merits, by a competent tribunal,
cannot afterwards be litigated by new proceedings either before the same or any other
tribunal™)

258

-
=% ¥
MEeroTCoT L



— NNBWNM »>T2 POPN Y ORNYN 1THYN NIYWN ND DVOWN
YTIND NORY 1T MM 097N
nDOI NIPP>INT 93 Y11 P77 22V *1D3 °117 0IDNM Op ,’DI0 °T POD JH0IN LDWN
:0°720%" DXIN WYY Twynh on 1°7 D2 Awyn Mpy .99 mNIRA oPra
9.719°91 DIT QYT M ,JA0ID VDWW N2 T 5Y n°510 Y797
DWW 153 INANTAY IRCAT 12 ANNLR MYy Mpy v mawn
X317 IWR W ,7IWKRIT 11772 n°%n7ID M0 0vTIRY 27 OXNUIN 7T 1PV PR Swnb
ay (privity) ”n°wbwn 727p” °0M°2 O°RX¥NIT 0°INX 101 03 T"?Tl alakial>Muelehiy]
nPusdwn 7P o Sw n’oxbpn 13170 10, A1wRn NIeInnh 0»vn1on 0vTIsn
,0°17 W NPyavn MooIvIdRa X7 ,IT 1w j210¥nN An°7 P2 7Y PR °yn
721,PWRI AR P2 AR 970717 7277 .0° 0P an T’ YW a1ty DR 3375 020n0IAN
11; 1105170IDXR T NPVDWNT NTIWIT PINY 1571 14 0’D°Y0 DYAP

QNN Y
.DPVPI ONYTY’ YW 0»YaLI 0°0DIWIDR O 2T .14

QM7 > TPEN
’398% 2IXT? NI 7207 DR NYPID DMAT NIDDIIWIBDR .15
TTAYWNR ATV NWOT LPTR 103n naab L popn
NIWIR 7Y 7TINEY ;0NN 29I, 1001 NPHW 131,071
3379 NIONOTY,1MANTRIPA DR Y13pDT PVpa PNy

Amstadt v. U.S Brass Corp., 919 SW. 2d 644, 652 (Tex., 1996) (“The :am312 w1 9
elements of res judicata are: (1) a prior final judgment on the merits by a court of
competent jurisdiction, (2) identity of parties or those in privity with them, and (3) a
second action based on the same claims as were raised or could have been raised in the first
action”); Wayne Co. v. Detroit, 233 Mich. App. 275, 277 (1998) (“Under the doctrine of
resjudicata, ‘afina judgment rendered by a court of competent jurisdiction on the meritsis
conclusive as to the rights of the parties and their privies, and, as to them, constitutes an
.absolute bar to a subsequent action involving the same claim, demand or cause of action”)

Getty :DDPLA AP°ODI IR 73 .(1991) 412 MR ToRa 17 M2 MWYH [PXYT AP 7MY 10
Oil Co. v. Insurance Co. of N. Am., 845 SW. 2d 794, 800 (Tex., 1992) (“People can bein
privity in at least three ways: (1) they can control an action even if they are not parties to it;
(2) their interests can be represented by a party to the action; or (3) they can be successors
Mathison v. :03 X7 ;ininterest, deriving their claims through a party to the prior action”)
Public Water Supply District No. of Jackson County, 401 SW. 2d 424, 431 (Mo., 1996)
(“to make one ‘privy’ to an [earlier] action he must have acquired his interest in the subject
matter of the action subsequent to the commencement of the suit or rendition of
.judgment”)
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When, however, the interests of a third party (or parties— the children)
are not only significantly affected by the outcome of the litigation but
indeed are paramount in determining that outcome, placing on one party
the burden of establishing that his or her interests are the ones that
should be vindicated can subordinate the interests of the third party —
who may be absent and may not even be represented — in the clash over
the other two parties competing hopes and desires. 52

N2 NX I VIPWR HY YN IK7AREN ">°%n3 oInn 1°2 BHBNMAT 12°17 12 31D
:Ford nw19D2 97R1 799 Nolaih bX

Unfortunately, experience has shown that the question of custody, so
vital to a child’s happiness and well-being, frequently cannot be left to
the discretion of parents. This is particularly true where, as here, the
estrangement of husband and wife beclouds parental judgment with
emotion and prejudice.3

IV NIAWNT 1AV PDPW RMP ARIIVI NIAY L,555 ‘HYaL,30 WU Y 0D nwIp XY 50
S0 QPR DIAT 2PN

Short v. Short, 730 F. Supp. 1037, 1039 (D. Colo., 1990); Taff v. Bettcher, :mm317% X7 51
.646 A.2d 875, 878 (Conn. App. Ct., 1994)

Jaramillo v. Jaramillo 823 P. 2d 299, 307-308 (N.M., 1991) 52

.Fordv. Ford, 371 U.S. 187, 193 (1962) 53
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The practice of court review reflects various concerns about parents who
are going through divorce, including a fear they may compromise their
child'sinterestsin favor of their own.54

MW P2 NI RY DT’ DIVPR DX INDR° 0T RAW WWAT 19X LOWH NIVWA AR
IR NWWIANT RYY YW 07 p0YaY, 0000 A PIw Y 7392 1y TonIpRa
YD1 727 YW IV TWKRD INR VOWN N2 37NY I3 12 PR AP0 WPW PR
PAR2 NPWIRT INTPA DR MIPY IRWI NPR 7T NN N TI012 INWRI? 11D
nWID52 MR 97,715V 0307 TWRN VOWNT N2 DX AX 1727 YW MW mnwea

:Guillermo

[...] a matrimonial litigation, particularly an uncontested one, or one
settled during its course by consent decree, or by “dismissed agreed”
decree, cannot by itsincidental provision of support for achild, control a
subsequent court where the child’' sinterests are first separately litigated
by parents unincumbered by their own personal purpose to win their
freedom, or even a separation, from what appears to them to be a
hopeless marriage. No parent should be able to bind a child by buying
matrimonial freedom at the price of selling a child’s material or other
security, even if acourt approves such agreement [...] No child support
decree should be sacrosanct if “incidental” to, and inequitably incidental
to, the problems of adults.>?

0227111 07 PR 72751 PWITAT Y2 2PNRR YW 0D i orR L,vap) 70 ,0%790
: SMCOX NWIB2 03 K1 91,8717 12 27PN P21 "R¥PNY

[...] that children are not privies of their parents in dissolution
proceedings and, as such, are not bound by findings of paternity in such
proceedings unless they are parties to the proceedings.>®

TriciaKelly, Comment and Casenote: Presumption, Burdens, and Standards, Oh My: Inre 54
Marriage of Lamusga's Search for A Solution to Relocation Disputes, 74 U. CINCINNATI.
.L. ReV. 213 (2005)

.Guillermo v. Guillermo, 43 Misc. 2d 763, 773 [N.Y. Fam. C.T.] (1964) 55

N»3102 1R 1997 01277 DR .Simcox v. Simcox, 546 N.E. 2d 609, 611 (lIl., 1989) 56
Marvin v. Marvin, 18 Cal. 3d 660, 683 :03 IX71.0°INX D WRA? D3 01191 07 IR ,NITARA

276

-
=% ¥
nerovcoTil



— NINAWNN 2772 POPN DY IRNNYN YTHYN NIYURN KD DX0IWN
YTIND PR D277 MNIN 073910
%Y ALVW PR PVRY D PRI KIT PUPT DR 270N NPR PYAY T2V AR 2I10X7
57.3712°°m° PREMPN 23 72°0 PR 15 7¥1,12 Aupnw aptupui by ’91 7000
DAY 0Pn W21 ,IN NADTIN ANNNAY 17 19K DPYHWATIN NIHR NN
11V NP7 7701 172 X RYD AR 07791 DR 2701 15 07 P2 02pnnn Y
MM 5w arnaa °7 ox 0D LT Y¥ad Pupn W OdIry RYY AR LpPwIran
Oy D°5NIWM D°0IVPR WP PP DX NAZPHT OX? TWRD ,IMIX NI /000K
12 ANNWR RY XITW *D PV AR PPLRI DR 22007 P20 0dbwna PYNA AR, PP
NIYENPRI DPNINTN NPV DR TR0 2PLp Wpa Ywn Armstrong Nwna 59
1711 VOWMT N2 .07 N7 1°2 0TI P21 NRYINY TI1°I2 DPW3A ONR TWUATY 7¥°an
TP RIT IWR TV 07 DIVIRI YHLI DI DIVIR OV 0MPR W 1K °D
DIVIR 1AW 13T PN RIT I3 RY DYIX LD YW NWHYI 0IW0IRY DY nab
: V2P 797,70RI X 777 DNIR NXY,ADIM 7T 77 02T2°7 DIWIKRI DR

The doctrina reach of the res judicata bar extends, however, to those
persons “in privity with” parties [...] We have previously held that
privity exists where the person involved is “[...] so identified in interest
with another that he represents the same legal right.” [...] In the present
case, plaintiffs mother was entrusted with their care and custody and
was a proper representative of their interests. While in similar situations
we can conceive of acommingling of interests of parent and child in the
negotiation of a marital dissolution agreement to the degree that the
future interests of achild are clearly and deliberately subordinated to the
present interests and advantages of a parent, the record before us
discloses no such circumstances. For this reason, we conclude that
plaintiffs are bound by the judgment in the divorce action to which their
mother was a party.38

(1976) (“We hold that in dealing with the prospective rights of a minor child to establish
paternity, the child, if not formally a party, is not bound by a paternity determination in a
.marital dissolution action”)

Minton v. Cavaney, 56 Cal. 2d 576, 581 (1961) (“The child has no control over the 57
Jitigation, choice of tactics or right to appeal”)

Stevensv. Kelley, 57 Cal. App. 2d :03 %1 .Armstrong v. Armstrong 15 Cal. 3d 942 (1976) 58
318, 323 (1943); Murdock v. Eddy, 38 Cal. App. 2d 551, 554 (1940); Ruddock v. Ohls,
Cal. App. 3d 271, 276 (1979) (“Under California law children who are not parties to a
divorce action still may be bound by some aspects of amarital dissolution proceeding if the
.interests of the child are adequately represented by one of the parents”)
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Amstadt v. U.S Brass Corp., 919 SW. 2d 644, 652 (Tex., 1996) (“To determine :23 187 59
whether subsequent plaintiffs are in privity with prior plaintiffs, we examine the interests
the parties shared Privity existsif the parties share an identity of interests in the basic legal
.right that is the subject of litigation™)
n’2 19101, PwIa PYR? Nomeweab N1 01970 0P¥1ap NI PPIYA AYISN TPATIRA NP3
Yarborough v. Yarborough, 290 U.S. : 2°1vpi DX 03 79°pn 717 1712 0172 02 udwni
202 (1933) (“The provision which the Georgia law makes of permanent alimony for the
child during minority is a legal incident of the divorce proceeding. As that suit embraces
within its scope the disposition and care of minor children, jurisdiction over the parents
confers eo ipso jurisdiction over the minor’s custody and support. Hence, by the Georgia
law, a consent (or other) decree in a divorce suit, fixing permanent alimony for a minor
child is binding upon it, athough the child was not served with process, was not made a
.formal party to the suit, and no guardian ad litem was appointed therein”)

.(1995) 230,221 (1)vn 77,1175 3 POR 9D 2266/93 R”Y 60
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Penelope Pether, Inequitable Injunctions: The Scandal of Private Judging in the U.S. 62
Courts, 56 STAN. L. Rev. 1435 (2004) (“Finaly, ‘the doctrines of res judicata and collateral
estoppel are designed to preserve judicial resources by preventing relitigation of issues that
.had been thoroughly aired in a prior proceeding’”)

DYY 10897 197,(1989) 497,489 (3)30 7D ,17¥a T WHW ‘3 073 XN 219/87 R7V IR 63
.12-3'nya,10 w7

Barry B. McGough & Gregory R. :2wn? 189 .mNWn vdwni MY wa 03 NY2pn 7T Mwnl - 64
Miller, Annual Survey of Georgia Law, Domestic Relations, 56 MERCER L. Rev. 221
(2004) (The court of appeals, however, held that “the doctrine of resjudicatais less strictly
.applied in divorce and alimony cases, including cases dealing with child support issues’)

16 W7 2W% RN IRT 65
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“If ajudgment determining the existence of the :277 'nva ,58 w”in »°¥% ,Ruddock 77w
parent-child relationship is to be binding upon the nonparty minor child, respondent has the
burden of proving the minor was a party to the action or in some other manner is bound
.prospectively by the findings and judgment in the parents' marital dissolution action”
PRINMA :385 /YA ,15 WR Y ,11M3Y NWIDa IO NYIR 0T O AN YwnY I
7IYVY 025077 772 PR 7375V .MIMKR1 DY0DIIVIDRD OTPDN IRV DAY ARINA 120 NN THva
IR 339 21051179 ava n2vwn by Twn A0 X AIR00w

RWI DATIP AN WIA? MW 77 WK 0ONR IR $INKRI CWIPT DR TIAY 7871 DR
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NR PRWA? Wpann X7 2Y XpNT YvIn nbua .52 wra vy Jaramillo nwanY nIx xan
9237w D YY AR 3 ¥ap LBWAT M3 .1 AWIDI VOWAT N°2 NX TV 1D YV 0P 2307
YV1 DRI ,0PPI AXNT DR PRYAY WpaN TN NWL ApIN ¥I12pY IR ,D000p YW 01iva
“When parents are operating under ajoint custody :*1°wi wpan %y »va% w» n1RI7 DRI
arrangement and one of them seeks to alter the arrangement, it makes perfectly good sense
to impose a presumption in favor of the parent who wishes to continue to operate under the
joint custody decree and to place on the party wishing to change the decree the burden to
.produce evidence that the arrangement is no longer workable and needs to be changed”
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“But beyond this presumption in favor of an :nRr1 921 ,¥a9°7% a2y PoPa NI KD
existing joint custody arrangement, further presumptions for or against the relocating
parent and the one who remains behind only frustrate achievement of the ultimate goal of
.308—307 'nya ,aw ,determining the arrangement that will best serve the child’ s interests’
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:79°7 N2WYL AI373 X2 IR ,APIAN DR 7IN0D YR RYW 1 T3 AN AYI9A0 00 2% oY
“Accepting for purposes of discussion the court of appeals formulation of the applicable
burden in litigation over a custody arrangement (burden on the relocating party to show
that the relocation is in the child's best interests), suppose the relocating party fails to carry
that burden? Should the court’s decision, by something akin to default, favor the resisting
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In the typical bipolar model of adversary litigation — in which one
party’s interests are pitted against those of the opposing party — the use
of presumptions and the assignment of burdens of proof probably
effectuate, in most instances, the relevant policy goals involved in
determining who wins and who loses.”?
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party? The result of this will be that the resisting party will be awarded custody or will
prevail in his or her proposed modification of the joint custody arrangement. Can the court,
.or anyone else, say with any confidence that this result will bein the child's best interest?”
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parent’s marital freedom is adjudicated, the parent’s ‘ circumstances’ thereby ipso facto are
changed by the new freedom itself. Having been safely separated, divorced or the marriage
annulled, the parent for the first timeisin aradicaly ‘changed’ position — to litigate freely,
to strive vigorously for an equitable order of support without fear of refusal by the other
parent to co-operate in the separation, divorce or annulment by consenting to appear, or by

296



— NINAWNN 2772 POPN DY IRNNYN YTHYN NIYURN KD DX0IWN
YTIND PR D277 MNIN 073910
IR T3 QWYY P 0222 19MINAY PWIPAT 229 11p°N” 792 ANKRTI NN AYan
73 PMIRT ARDIVA DR AWPHW 7 NIIT.POPT W PRHEYI 1THYN DR 700°21 7997
XIT 30T PYAT DINR ORI DR 722X¥7%7 770 — 191 NIND XY IR, PP0RI DR 720D
PUPT P17V NIPINRI 0D RIT TIO XD IR LA 212 C10Iva RYY PUpn rhIva o
12 YW D°pRamn DIy DR AR 1PN 7IRY ,0DWHI N2 yIDN P71 12 weK
7I737 PRI 0°77D1 @513 DY 93T PR O YW 1DI02 03 mowy 1P Yx 122010
123 rymwni 797 02y i 0°503 1727 Pop? 0V i 0’503 1A NN
W3 7R°0D2 NNONM PLPT DIVIR PW NN NPT DIAR 7D IMIXY PO
021X ,79°1 DIVPR DR NDPY D*NPYW 13 7021777 WY 157325 Nonnnd nNYoIw
nPWADR $33 7PV LART 0IVPRA PPV NYAD T AP NYORIWT LDWNI NYWA
PVIT ORT KIT PPVRT DWW PO WA VAT 12192 2D TYn YL N
IPYNT NIDT AN DR DPWHY XIT ART ,IMIPI ART DY H0IT NAND nYiank
TIRY W2 ,72995 23w 72272 1°31°7 MINPII 151 9210 TWR RN ORI YW ORPIYA
2XY ANPRW NPT NUPLYR PV NIXDY AR W ARIA 0D TA 4121 71mNn DX
TIMRATR NPT L7292 71X 0T [NY NNOYAR AWAITR NONY PWRIT PO
Y72 oM> P2 YDA DX M0 AT 212 YW om>D DR IXD RIDR X2 002
NPMTRA ARDIY? NP0 N™IpR NIYEMR MR PR 2w Y2 omdh IR
124 5313977 177 N°2 SW 707 NPIIWRIT NIONOT DR AR VR 213

declining to controvert the proof. Here in the Family Court, the Judge is for the first time
given both sides of the circumstances as contended for by the respective parents, and he
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[...] under most states' laws a court must review an agreement to
determine whether it is in the child's best interests [...] Despite the
appearance of review, however, independent judicial inquiry is difficult
because of the inaccessibility of factsthat might dictate a different result.
Theresult isthe worst of both worlds: parents enter the divorce process
with their autonomy to make arrangements for their children officialy
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abridged, and yet arrangements that might truly be detrimental to
children are unlikely to be identified.132
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In the third quarter of the twentieth century Congress persistently
expressed concern about the adequacy of child support awards and the
burdens that inadequate awards cast on federal and state government,
particularly on the categorical public assistance program formerly called
Aid to Families with Dependent Children (AFDC) [...] In 1984, as a
condition for state receipt of federal AFDC funds, Congress required
states to adopt non-binding guidelines for establishing child support
obligations. In 1988, Congress additionally required that the guidelines
be given presumptive effect, and that any different result be justified in
writing or on the record. All states now calculate the basic child support
obligation as a percentage of parent earnings. Congress has not
mandated any particular percentages, and there is wide variation [...]
American child support guidelines generally base child support
obligations on estimates of marginal child expenditure in two-parent
families.133
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From a legal point of view, divorce traditionally required a couple to
address grounds for the divorce, property distribution, alimony, child
custody, and child support. Today, only those issues associated
with children remain open issues in most states. Additionally, while all
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Simmsv. Simms, 175 U.S 162, 167 (1899) (“stating ‘the whole subject :pin nx ANy
of the domestic relations of husband and wife, parent and child, belongs to the laws of
Boddie v. Connecticut, :o3 X1 .[each] State, and not to the laws of the United States’™)
.401 U.S. 371, 376 (1971)
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50 states have enacted some form of standardized child support
calculation and child support enforcement networks, both child custody
and visitation remain often hotly contested issues in divorce
proceedings.137
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In Virginia, the parents cannot make agreements which will bind courts
to decide a custody case one way or the other. The Virginia Supreme
Court of Appeals has emphasized this deep-rooted Virginia policy by
declaring: “The custody and welfare of children are not the subject of
barter” 142
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Berry v. Chaplin, 74 Cal. :03 X1 ;Buchanan v. Buchanan, 170 Va. 458, 477 (1938) 142
JApp .2d 652 (1946); Lewisv. Lewis, 174 Cadl. 336, 341 (1917)
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Currently, only the state of Wisconsin requires the appointment of an
attorney to serve as a guardian ad litem for the child in a divorce
proceeding. Severa other states have adopted the provisions of the

YW INTAY TN RINY WIPT RIT PP A1 [0 WIP UM ,649 PV ,95 WA Y 19D 155
%W 0P0WPRY YaNa rmpyrn

S. v. S 595 SW.2d 357, 358 (Mo. App. 1980) (“First, the modern trend of authority 156
recognizes the necessity for independent representation of a child when the parents in a
dispute over the custody of the child do not, in any proper sense, protect the best interests
.of thechild[...]")

John Speca & Robert L. Wehrman, Protecting the Rights of Children in Divorce Casesin 157
.Missouri, 38U. Mo. KAN. CITY L. REV. 1 (1969)
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Uniform Marriage and Divorce Act, which provide the court with
discretionary power to appoint a guardian ad litem for a minor or
dependent child in proceedings for support, custody, and visitation.59

N3, 7P0RY "IN NINI0m NN 160,37 7972 1397 vbwn MW VYN XY ,1OR
NPRIT NPPAY IR 03 M5 161,307 19IXA ARPPR2 177037 ININNMI ITPEN
n°2 N3 pPHNOAY XY 037 079N BN ARMP NYRWI A1 %Y 1620110 55 XYY
DX D 717 DIVPR? QIRITD 0°NI77 YW DYV APIR2 KDY ORI DIVIRY LOWNHT
72w ,N*I09NTR VOWH NYWI NWATIM 11PN NPT 1630kn3y 298 1uph NN
NPPIVOIRT VOWNT NV W O3 164.99%Y2 JVPYM IR QPTIVT NIPRIN 1I1°1 VWA N2
12V QIp» 232 NP2PN PYI INIX DRI CRHDIVIT NI WD NINIPY DR 777700
W’ "N NI1I92 NPT PR T NUTIpR vdWHI N wa 165.nRT 270 PuPi DIV

.45 '1y23,2 w71 v ,Meyer 159

Tari Eitzen, A Child's Right to Independent Legal Representation in a Custody Dispute, 19 160
.FAM. L.Q. 53, 67 (1985)

Cal. Rules of Court, Rule 5.240 (2008); The Uniform Marriage and Divorce : 123172 187 161
JAct § 310 (1971)

S.C. Acts 361, sec. 63-3-830 (“(A) The responsibilities and duties of a guardian ad litem 162

include [...] (1) representing the best interest of the child; (2) conducting an independent,

balanced, and impartial investigation to determine the facts relevant to the situation of the

.child and the family”)

Robert F. Drinan, The Rights of Children in Modern Family Law, 2 JFAM.L. : in317% 187

101, 107 (1962); Rober W. Hansen, Guardians Ad Litem in Divorce and Custody Cases:

.Protection of the Child’ s Interests, 4 J. FAM. L. 181 (1964)

Hon Marshall & A. Levin, Guardian Ad Litem in Family Court, 34 MD. L. REV. 341 164
(1974) (“without independent representation of the child's interests, the adversary system
.cannot properly effectuate the legal test of what is in the best interests of the child”)
YWnY M3 ,7MPn vOID” YW MYRWA 17NN 1PNAY T 0TpRn 19 77 1°1v3A 11770 vpuNPa
YBW? 13 Y ,RY ORI ,VIZPR NMIPWA YW NIYan v10m MIPonY a1 337nn PN Y OX
Nicole A. Demers, “An Attorney isan Attorney :Ix1 .71 D°2°0p 33221 P77 7MW 2y 9317
isan Attorney” , except when that Attorney is also a Guardian Ad Litem: An Analysis of the
Connecticut Appellate Court's Decision in Carrubba v. Moskowitz Regarding |mmunity, 24
.QUINNIPIAC L. REV. 847 (2006)

Stefureak v. Chambers [2004] O.J. No. 4253 (Can.) (“when the child’s interests require 165
independent representation, appointments should normally be made where (i) cases involve
allegations of child abuse, (ii) cases where there is an apparently intractable conflict
.between the parents”)
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Three models are frequently referred to in the literature and cases
dealing with lega representation for children: the amicus curiae, the
litigation guardian and the child advocate.!67

NX NPAD MNBR POPT YW ORNHXYIT X D NIII0T MW ORIN VLW YT
MR MPY 93 195 PO W POILIR DR NIRIPI 3R WK VI9PID IV 7RI
M2wn DRI MpYs Popn YW PmINLIRG DR WA AT YT 0¥773nn
nPaw DIW» I9°7 DA DR 0TpH 77 31X ,aNIL? SudwniT PYIA T8 IMDNNYI
13 Y¥3 12 AR KPR NAWANTI MIYID YW 07Bpwna TR Y 1A PR VOWHT

:Atwood 7YY 737,01137 Yy

[...] those who endorse a child’s attorney model emphasize the child's
basic right to have his or her wishes presented by a zealous advocate.
Proponents emphasize the child client’s autonomy and the value to the
child and to the court of the child’s participation in the proceedings.
Under this approach, the child’s dignity interests are served when the
child has a representative committed to advocating the child's
preferences. 168

PPY TIY ANKRY AIYNAW YTINA AT 03 W Yapnn mwna nIvI N7 (v
N7 NI PTIY CT YY RPNT PORR YW ORNEYT INE DR DAY 71373Ww)
NI NTPYAT DR MNDY WY AT YTIN LPID IWHWIW NIRRT NR DD Py
,A2°TIN2 INDM YW1 71 YW 713 TY 0YIR .J1PT7 2w INPDI0? X239 1T Anwaa
NLW3 73 T LDWNT PYAY PN PROXIVID 11NN PPIYY PN avY 7
MY YW gprR ypa By 9pva ,ar DTIm pnrY o 0 XY nYRIweT vbwni
TIRAD 3T 7DIN NTIPI HXID YIHY M1 212 172 7197YNY (O 7ORIP” DA :NIRDTY

Puszczak v. Puszczak [2005] A.J. No. 1715 ABCA (Can.) (“The caselaw in Canadaisnot 166
highly developed in setting out guidelines to determine when counsel should be appointed
.in private custody cases and how that should be accomplished”)

.Dormer v. Thomas [1999] B.C.J. No. 1463, B.C.S.C (Can.) 167

Barbara Ann Atwood, Representing Children: The Ongoing Search for Clear and 168
.Workable Standards, 19 J. AM. ACAD. MATRIMONIAL L. 183, 195 (2005)
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PN IPRW DIDIMWIDR NIINY IWDR T NIION 07270 YW AYRY 150 77°N03
YWY DIBTIIBR’ MK (litigation guardian) N5 DD MI*INAY MM KPR VIIp
Y37Y X3 vOWNA N°AY PO XITI DPNAN P TWAND IR NI AR WHwn
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,N7731 77PN 079 DR NPA? ,15Ws NIPRY R22AY PURT W QW3 Wpa 7T UYRID Pupn
AM. .2wn3 TIDI NN W NIAND AWIT D AWRA Y51 ,mvon onmn (et
(Guardian ad litem of) v. K.A.A.M. [2008] N.J No. 267 (Can.) (“The child argued that he
was granted a role as a fully participating party and sought to call evidence, question
witnesses and retain experts. The mother agreed with the child. The father objected to the
.child making applications”)

Lucy S. McGough, Protecting Children in Divorce: Lessons from Caroline Norton, 57 ME. 170
L. Rev. 13, 26 (2005) (“Throwing another lawyer into the fray, however, may not be the
solution. The third attorney may compound or even create unnecessary adversarialness in
the trial, cause additional confusion about the court’s role as the protector of the child,
produce delay, and add to the costs of the case. The persuasiveness of these
.counterarguments explains why separate counsel is rarely appointed for the child”)

(“More states authorize the appointment of a guardian ad litem for the child. : 27 'nya ,ow 171
The guardian need not be an attorney [...] Aside from needless expense and role confusion,
lawyers or guardians typically have no special knowledge of child development or family
dynamics [...] why not appoint a child psychiatrist or child psychologist who can conduct
an investigation, interview all parties, analyze the child's best interests, and tell the court
.how it should decide?")
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A.l v. Ontario (Director, Child and Family Services Act) [2005] O.J N.o 2358 (Can.) 177

(“Office of the Children’s Lawyer (OCL) — The OCL is statutorily mandated to act in the

best interests of the children it represents. It is axiomatic, therefore, that a position taken by

the OCL is one which the OCL believes to be in the best interests of the child [...] The

OCL is frequently an invaluable resource to this court, and | find this case no exception. |

.found the OCL’s involvement to be very helpful”)

Inre AK. v. Kirchner, 620 N.E.2d 572, 579 (lIl. App. Ct. 4th Dist., 1993) (“when a child

.isrepresented by aguardian ad litem, the child is a party to the dissolution”)

Simcox v. Simcox, 546 N.E.2d 609, 612 (I11. 1989) (“ The presence of aguardian ad litem, 179
the legal representative for the child, would have theoretically made the paternity order
binding upon the child, thus strengthening the argument that the prior judgment should
.have been recognized under the theories of res judicata and collateral estoppel”)
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The lack of an express appointment power in the Children’s Law Act
means that a judge and the parties are l€ft to rely on the court's parens
patriae jurisdiction to appoint legal representation for achild. Whilethis
has been done in the past it would be preferable to have the parameters
of such appointment power delineated expressly so that the role of the
child's counsel is clearly understood. 180
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Christine Davies, Access to Justice for Children: The Voice of the Child in Custody and 180
.Access Disputes, 22 C.L.F.Q 153, 164165 (2004)
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