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M j0f Canada 32-33 (5th ed., 1983); Cohen v. MN.R,, 1957 Can. Tax Cas. 251
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Income Tax 148-149 (6th ed., 1969); Canara Industrial and Banking Syndicate Ltd. v.
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Income Tax 25/167 (1986); N.HM. Forsyah, “Some Simple Problems Concerning
JInterest and Like Payments,” 1986 Aust. Tax Rev. 4, 7-8
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“discount” or the premium, as the case may be, is to be ascertained
from all the circumstances of the case and, apart from any matter
of law which may bear upon the question (such as the
interpretation of the contract), will fall to be determined as a
matter of fact by Commissioners. (3) In deciding the true nature
of the “discount” or premium, in so far as it is not conclusively
determined by the contract, the following matters together with
any other relevant circumstances are important to be considered,
viz., the term of the loan, the rate of interest expressly stipulated
for, the nature of the capital risk, the extent to which, if at all, the
parties expressly took or may reasonably be supposed to have
taken the capital risk into account in fixing the terms of the
contract...

In this summary I have purposely confined myself to a case such
as the present where a reasonable commercial rate of interest is
charged. Where no interest is payable as such, different
considerations will, of course, apply. In such a case, a “discount”
will normally, if not always, be a discount chargeable under
paragraph (b} of Rule 1 to Case IIL. Similarly, a “premium” will
normally, if not always, be interest.

3
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When A lends 100 to B at a reasonable commercial rate of interest and stipulated

38

39

702



MDUPOEND N2 PONT WY 100 3MYD WNOIUND PR N'DYn (3N DUILn

,13793 TR RY JMIT-AINR NPRITI (037 M ANTaT 10163 nnyn ohwny
¥ID* RY SnBIw 115708 91y DTN 977 ~ 23 110700 a3 shRwnt T RO
470157 DR MBI — 1P AT men PO nx

BRI, PRI RO AR N30 DTDRET MY 1IN 0 wrowm wn 000
— "R20 YRR M2UY'D KON MY TRy DmPnwnt - D W (131 Ry
PX 3P X7 DI OX P 07 19K 0AN2RI TN L30T 713007 100D Jn DNk
1DIX2 Y2apI2” wrowi P30 DTy 13T AR L1 T LA0RA DTN nnen
722 0727RR W APRY WY PIITPOD2 DUYIMN DInAmT M 2y v
DO0IM XM N2 YW LORNTAN Jon 127910 01 'RIWRA NpoY 12001 MR
T 110707 WNER3 BRYT 1IN1 OYTIIA DR M3V 19T M0 A1 I

NPY CAXIIM ,MYYT MNIT 1770 07103 JN3pU RpTaY OTIRY 19X o903
937 %3 ARITN YL NIWRIIY PRI OMPIIRT Orn nuvwa OME TnYa oty

for payment of 120 at the maturity of the loan. In such a case it may well be that
A requires payment of the 20 as compensation for the capital risk; or it may
merely be deferred interest. If it be proved that the former was the case by
evidence of what took place during the negotiations, it is difficult to see on what
principle the 20 ought to be treated as income.
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In my opinion it cannot be said that such discount was an additional payment or
obligation for payment of interest on the money borrowed... This accretion to the
subscriber, it seems to me, is not the fruit of the tree, it is the growth of the trunk.
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It was granted as an inducement to subscribe to the long-term debentures. The
subscriber’s money was frozen for a long term, and lost its ordinary liquidity.
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On this basis the insurance against capital risk was provided for by means of a
high rate of interest; and, where this is the case, interest it is and not capital.
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“It is perfectly true that a company may be able to obtain subscribers by issuing
debentures at par at a high rate of interest just as well as it can by issuing them
at a lower rate of intercst below par or with a premium on redemption. The two
methods are, however, essentially different although actuarially they will
normally produce the same result. But for Income Tax purposes the result is, I
think, different, according as the comapany chooses the one method rather than
the other. The Crown is, in my opinion, bound by the company’s choice and
cannot go behind it”. ibid, at 364-365.
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such a payment compensates the lender for standing ready to make a loan, but
cannot be said to be interest since it is a payment in respect of a sum not lent
rather than in respect of a sum lent.
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