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How can a court begin to evaluate non-existence, ‘The
undiscovered country from whose bourn no traveler returns’? No
comparison is possible and therefore no damage can be established

which a court could recognise. This goes to the root of the whole
174

cause of action.
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The infant plaintiff would have us measure the difference between
his life with defects against the utter void of nonexistence, but it is
impossible to make such a determination. This court cannot weigh

the value of life with impairments against the nonexistence of life

itself,'”®
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impose such a duty towards the child would, in my opinion, make a further inroad
on the sanctity of human life, which would be contrary to public policy. It would
mean regarding the life of a handicapped child as not only less valuable than the life
«of a normal child, but so much less valuable that it was not worth preserving”
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physical handicaps. These citizens, by their achievements, are a source of inspiration
1o others, be those others disabled or able-bodied. To all such persons the notion that
non existence may be considered preferable to living with disabilities would surely
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[Many] contractual obligations are ‘productive’, in the sense that
they are obligations to produce advantageous outcomes, whereas
the law of torts is predominantly ‘protective’, in the sense that the
obligations it imposes are usually obligations to avoid
disadvantageous outcomes.”
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v. Ohio National Life Insurance Co., 148 F.2d 128, 130 (7th Cir., 1945): “The
crucial question... is whether the contract relied upon was made for the benefit of
third parties... if a contract be entered into for a direct benefit of a third person not a
party thereto, such third person may sue for breach thereof”; Hamill v. Maryland
Casualty Co., 209 F.2d 338, 340 (10th Cir., 1954); “The intent to benefit the third
person is generally said to be controlling, and it is to be gathered from a construction
of the contract in the light of the surrounding circumstances... so long as the contract
In the matter of ;necessarily and directly benefits the third party, he may enforce it”
St. Paul Fire & Marine Insurance Co. v. ;1171 'nya »vb 282 mwvn Baby "M"
Pearson Construction Co., 547 N.E.2d 853, 860 (1990): “the proper test is the ‘intent
; .to benefit' test”
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{525 'n¥a ,>v 152 v, Stolker) medical malpractice litigation”
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