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We think that, in addition to and independent of that right of
privacy (which in New York derives from statute), a man has a
right in the publicity value of his photograph, i.e., the right to
grant the exclusive privilege of publishing his picture, and that
such a grant may validly be made 'in gross,” ie,, without an
accompanying transfer of a business or of anything else. Whether
it be labelled a 'property’ right is immaterial; for here, as often
elsewhere, the tag 'property’ simply symbolizes the fact that courts
enforce a claim which has pecuniary worth.

This right might be called a 'right of publicity.’ For it is common
knowledge that many prominent persons (especially actors and
ball-players), far from having their feelings bruised through public
exposure of their likenesses, would feel sorely deprived if they no
longer received money for authorizing advertisements,
popularizing their countenances, displayed in newspapers,
magazines, busses, trains and subways, This right of publicity
would usually yield them no money unless it could be made the
subject of an exclusive grant which barred any other advertiser
from using their pictures'’
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Some people have criticized the right of publicity as posing the
danger of invading our free rights. In fact, for all practical
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purposes, the only kind of speech impacted by the right of
publicity is commercial speech — advertising — not news, not
stories, not entertainment and not entertainment satire and parody
— only advertising and other purely commercial uses.*
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Entirely apart, however, from the metaphysical niceties, the reality
of a case such as we have here is, in the court’s opinion, simply
this: plaintiffs’ names and likenesses belong to them. As such they
are property. They are things of value. Defendant has made them
so, for it has taken them for its own commercial benefit. New
Jersey has always enjoined the use of plaintiff's likeness and name
on the specific basis that it was a protected property right. It is as
much a property right after its wrongful use by defendant as it
might be before such use. We therefore hold that, insofar as
plaintiffs' claim is based on the appropriation of their likeness and
name for defendant's commercial benefit, it is an action for

invasion of their "property” rights and not one for “injury to the

person™.*®
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grievance here is not thé invasion of his ‘privacy’, privacy is the
one thing he did not want, or need, in his occupation.”
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Since the "right of publicity" is encompassed under the Civil
Rights Law as an aspect of the right of privacy, which, as noted, is
exclusively statutory in this State, the plaintiff cannot claim an
independent common-law right of publicity.*
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Our ancient maxim — “for every right a remedy” — is, in truth,
stated hind part before. The reality of the judicial process is this:
wherever there aught to be a remedy, the Court will declare a
corresponding right.”?
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