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L. Rev. (1975) 324, 362:
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.J. Frank, Law and the Modern Mind {London, 1949) ,.5on® nxy 44

Geni, Methode dinterpretation Et Sources En Droit Privé Positif (2™ ed., 1954; Eng. a1 45
.tran.)

T. Raz, The Authority of Law (Oxford, 1979) 70 axv 44
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-Rieg, "Appliation De La Loi Par Le Judge” 11 Juris Classeurs (1980) 5C 787 58

Herman, "Quot Judices Tot Sententiae - A Study of the English Reaction to Continental 87 5%
Interpretive Techniques” ! Legal Studies (1981) 165, 189:

For a continental judge, a body of law is by definition legislative in character;
he is in partnership with ihe legislator and the guardian of the integrity of
the legislation. Hence, their functions are complementary, not antagonistic.
Unlike his English counterpart, he instinctively tries to avoid the legislative
gap or explain it away. His use of analogy and releological method reflects
a desire always to save the legislation, for tradition requires the assumption
that it is the fountainhead of predictabiliy in law.
.R. Pound, "Common Law and Legislation” 21 Harv. L. Rev. (1908) 383 %1 &0
.30 (6 YR y9) ovap R 6L
E.W. Patterson, Jurisprudence: Men and Ideas of the Law (New York, 1953) 586: XY 62
The gaps in meaning between precedent grooves are frequent and they have
to be filled in by the application, in large measure creative, of principles and
policies and other guides which can be found within the legal system.

Horack, "The Common Law of Legislation” 131 ;(60 77 ,»¥%) InRD K7 30 ®0Y 63
23 fowa L. R. (1937) 41; Landis, "Statutes and the Sources of Law” Harvard Legal Essays
(1934) 213; Page, "Statues as Common Law Principles” (1944) Wis. L. Rev. 175; Traynor,
"Statutes Revolving in Common-Law Orbits” 17 Cath. UL Rev. (1968) 401; Burrows, “The
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Wessit here to find out the intention of Parliament and of Ministers
and carry it out, and we do this better by filling in the gaps and

Interelation Between Common Law and Statute” 3 Otago L. Rev. (1976) 583; Williams,
"Statutes as Sources of Law Beyond Their Terms in Gommon-TLaw Cases” 50 Gea W.L Rev.
(1982) 554; G. Calabresi, 4 Commeon Law for the Age of Statutes (Cambridge, Mass., 1982);
.P.S. Atiyah, "Common Law and Statute Law” 48 Mod L. Rev. (1985) 1
W.H. Lloyd, "The Equity of a Statute” 58 U. of Pennsyivania L. Rev. (1909) 76, nxn &4
F.T. Plucknett, Statutes and Their Interpretation in the First Half of the Fourteenth Century
{Cambridge, 1922} 51, 121; De Sloovere, "The Equity and Reason of Statute” 21 Cornell L.
Q. (1936) 591; Thorne, "The Equity of a Statute and Heydon’s Case” 31 Il L. Rev. {1936}
202; Marcin, "Epaieikeia: Equitable Lawmaking in the Construction of Statutes”, 10 Conn.
L. Rev. (1978) 337
E.A. Driedger, Construction of Statutes (Toronto, 20d eg 1983; 82: hin -}
The doctrine of equitable construction vanished at the end of the seventeenth
century. Beginning with the eighteenth century the judges refused to go beyond
what Parliament had actually said, expressly or by necessary implication.
Great Western Railway v. Mostyn (19281 A. C. 57, 87; Gwynre v. Burnel{ (1837) 7 C1. 03 nxn
& EO572, 607
W.F. Craies, On Statute Law (London, 7 edl., 1971) £3 787 .96 ,(65 730 ,7°F9) vt xn 66
.69
Magor and St. Mellons Rural District Council v. Newporr Corporation [1950] 2 All hopa 67
ER. 1226, 1236
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making sense of the enactment than by opening it up to destructive
analysis.
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This proposition....cannot be supported. It appears to me to be a
naked usuraption of the legislative function under the thin disguise
of interpretation.
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R¥BIWR 003 BV MPW DR THD 7Na 8D ,Mnn wpth vpehy aptpna
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Magor and St. Mellons Rural Districy Council v. Newport Corporation [1952] A.C. nemoa 68
.18¢
.191 'py1 0w &9
Larence v. Larence (1911) 17 W.L.R. 197, 206: “Even if quite satisfied that the omission xY 70
.on the part of Pacliament was a mere oversight, I cannot supply the defect” (Mathers C.J)
Reference Re Certatn Tirles to Land in 77 :73pa o3 0791 9ax2 abow 1% am npvnne
QOuniario (1973) 35 D.L.R. (3d) 10 (Ont.C.A): "In the construction of a statute the duty of
the courts is limited to interpreting the words used by the Legislature and it has no power
Minister of nwnpa (Schroeder) 171 LRIWH LRI AW MW .to fill in any gaps disclosed”
Transport for Ontario v. Phoenix Assurance Co. (1974) 39 D.L.R (3d) 481,487 (Ont.C.A.)
“The true and perfect intention of the legislative body has received imperfect expression...
and the logically defective letter of the enacted law may and should be made logically perfect
.50 as to give effect to the legisiative intention which is clearly evident”
:Marshall v. Watson (1972) C.L.R 640, 649 Dw191 (Stephen) 200 ©OWR M7 IRY 71
"Granted that there may seem to be lacking in the legislation powers which it
might be thought the legislature would have done well to include, it is no power
of the judicial function to fill gaps disclosed in legislation...”.
J.G. Sutherland, Statue and Statutery Construction, (Chicago, 7R™ n9°I¥0 PP srn moo? 72
A ed, 1972) Vol. 2A, 354
1179 (59 My Py emans - 73
During the formative periods of English law. general principles of law were drawn
inductively from existing decisional law, not deductively from legislation. Thus, the
division of labour between common law judge and legislator is almost the converse
of that embodied in the civil law tradition. Not surprisingly, the judicial approach
to statutory construction in the two traditions differs significantly. For English
lawyers, legistation has traditionally consisted of ad hoc enactments to alleviate
particular social or economic mischief. English empiricism, in combinatton with
a conception of decisional common law as a seamless web, reacts with suspicion
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to such enactments: the common law judge senses that legislation is itself a
kind of mischief, a nagging disturbance of the "lovely harmony of the common
law”... if the paricular facts do not fit into the unquestionable coverege of the
legislation, the judge turns away from it, confident that he will some how turn up

a solution from common law. Even when he denies the application of common

law, he does not seem concerned over the potential chaos that might result from

a defect in legislation. Unlike his <ivilian counterport. he does not exhibit a
strong commitment maintaining the myth that legislation is logically complete

and perfect. This absence of commitment is predictable becouse the English judge,

even when he say otherwise, believes he works with a safety net. If he falls through

the superstructure of a legislative scheme, he believes he will land safely in the
seamless, stable web of the commeon law.

N.S. Marsh, [nterpretation in @ National and D1 7RY 179 (59 P b)) = oA 7e
— ORI wswn 3 eenn International Context (1974) 67

Has no feeling that, if he fails to provide a remedy through the statute for the
pariicular set of fact with which he is presented, he is failing in his duty, that he is
leaving a gap in the law. There is always, apart from the statute, the common law,

the law developed by the judges themselves, which will govern the legal relations

of the parties.
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A. Lenhoff, Comments, Cases and Other Materials on Legisiation (1949) 599, 945, Amos, 75
“The Interpretation of Statutes” 5 Cambridge L.J. (1934) 163; Freund, "Interpretation of
statutes” 65 U. of Pennsylvania L. Rev. (1917) 207, 226; Lenhof, “Extra Legislational Process
of Law - The Place of the Judiciary in the Shaping of New Law” 28 Neb. L. Rev. (1942) 542;
De Sloovere, "Steps in the Process of Interpreting Statues” 10 N. ¥. UL L, Rev. (1932) 1, 11;
‘Whitherspoon, "Admimstrative Discretion to Determine Statutory Meaning: The Middle
Dickerson, "Introduction Symposium on B3 787 .Road” 40 Texas L. Rev. (1962) 751,753
Mp2 nmz 1anea Judicial Law Making in Relation to Statutes” 34 Ind. L. J. (1961) 411
a1 30 Apbon ATRA YT SYRIEN AUIPIN XP U3 WATAT NpraR-1PINT TpToon 1y
"This area of judicial lawmaking with respect to statutes cries for further study” : 70 X0
Yadin, "Judicial %1 .(Mixed jurisdiction) a1y nueY m‘?w nNTIAT hRownY uR DETAYE 76
Lawmaking in Israel”, In: J. Dainow (ed.), The Role of Judicial Decisions and Doctrine in
AP0 17T ALY MIPReRT MR M Civil Law and in Mixed Jurisdictions (1974) 298
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As far as the same shall not extend or apply, shall he exercised in
conformity with the substance of the common law, and doctrines
of equity in force in England.
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The common law is comprehensive ,in that there is a legal answer to
every question that takes the form, "What is the law concerning this
matter?.... The generative conception, however, permits an answer
to be given at every such question, and it is supplemented by an
institutional principle that courts should give such an answer;
that courts, having capacity under the generative conception to
determine the law on every matter, should pass upon the justice
under law of any claim that might arise.
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Whether a particular legal order contains a rule of positive law
making it a closed order, or whether it is an open order in which
a gap or space devoid of law may be found, is a matter 10 be
determined under the legal order.
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These principles do not attach any definite detailed legal result
to any definite, detailed state of fact. They do not threaten any
definite official action in case of any definitely described conduct.
They do not provide any patterns for definite situations. They are
starting points from which to proceed according to the received
technique.
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Principles... do not stipulate what considerations should be acted
on. They merely specify the type of considerations which may be
taken into account and leave the rest to the officials or the courts
addressed by the principles. Rather than negating discretion, they
presuppose its existence and guide it. What is "unjust’ or for the
general good” is a matter of opinion and the courts or officials
concerned are instructed by law to act on their own view. The law
does not impose its own views of justice or the common good.
Rather it leaves the matter to the discretion of the courts or the
officials.
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It is not always easy to distinguish between interpretation of
a statute and the filling of a lacuna. The question arises, for
example, with regard to general concepts which the legislator has
left undefined, such as bona fides’, justice’, 'negligence’, fault’,
or "public policy’. Use of broad, general terms differs, however,
from the problem of lacuna caused by the legislator’s failure to
address himself to a particular subject. In the latter case, there is a
preliminary question, that is, whether the legislator’s silence is to be
construed as a negative arrangement (where the principle of general
freedom applies) or as a lacuna to be filled. This question does
not arise where the legislator has established a statutory provision
based on a broad concept. There the legislator has clearly indicated
that some positive legal norm is to apply, except that the limits
of the legal rule and, on occasion, the exact determination of its
content are left to the courts. . . The distinction would, of course,
have significance if the court were requested to apply different
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rules, e.g., to turn to some foreign legal system in order to fill a
lacuna and to proceed differently for the purpose of construction.
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The jurisdiction of the civil courts shall be exercised in conformity with the
Ottoman Law in Force in Palestine on 1! November, 1914, and such later
Ottoman Laws as have been or may be declared to be in force by Public Notice
and such Orders in Council, Ordinances and Regulations as are in Force in
Palestine at the date of the commencement of this Order, or may hereafter be
applied or enacted; and subject thereto, and so far as the same shall not extend
or apply, shall be exercised in conformity with the substance of the common law,
and the doctrines of equity.
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