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“Austin's argument against the possibility of a Jegal limitation on the power
of the sovereign rests on the assumption that 1o be subject to such a
LEmitation is to be subjoct to a duty™?
DAY mpna ATt watnan 3% nrz et and 1o tueb 3% pw T
I i considered that o imit by law the exercise of the state’s legislative
function is.. impossible.. This principte is not commonly distinguished
from the very different doctrine that the state caunet be subjpect 0 legal
duties: the two are treated together and supported by the same arguments.
And indeed there is no room for any such distinction in a system, which
defines liw as the command of the state, and regards every rule as creating
and correspending to a legal duty. On this view of the nature of taw. to
be subject to a rule of law ix the sume thing as 1o be subject to a legal
duty, and the distinction between the liability of the state 10 legal
sanctions, and the Iegal limitation of i1s legislative powers disappeuars™.”
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“A person is capable of a given right, or is capable of a given duty, if, on
the happening of a given event, the law would invest the person with that

given right or would impose on the person that given duty”.?
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“Numerous pasitive laws proceed directly from subjects through righis
conferred upon their authors by supreme political superiors™.®
T Nl T BE L e e W U D 0322
cositive law... is a creature of the sovereign... having been gstabli-
shed immediately by the monarch or supreme bodyv... or having been estab-
lished immediately by a subject individual or bady as exercising rights or
powers of direct or judicial legistation which the monarch or supreme body
had expressly or tacitly conferred™ "
DM Mo 1N Y By BN BaT W AT T SV 1Mtna DPPn) 0T IR
Az nbun v Sy RS nxpans apen o nYaaT ®9n a7 Yy o sparwin
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*If a member [of a sovereign badyl..be wholly or partially free from legal
obligation, that legally irresponsible... individual is restrained or debarred
in two ways from an unconstitutional exercise of its legally unlimited power:
1. {moral obligation].. 2. If it affected to issue a commuand which it is
not empowered 10 isstie.. ils unconstitutional command would not be
legally binding. and disabedience to that command would therefore not
be itegal™.it
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“Betwesn the so called rights of the sovercign to a tax, or a fine, and the
right of a citizen to receive a debt from a fellow citizen, there are, ..es-
sential differences, The citizen holds his right to recover his debt, but can
only exercisc and cnjoy that right at the will and pleasure of another,
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namely, the sovereign who conferred it upon him.' The sovereign power.
on the other hand, which imposed the tax or fine, is also the power which
enforces it. Moreover, the right 1o payment of a debt, which is possessed by
the citizen. is not only dependent on the will of another for its exercise and
enjoyment, but it is limited by thut will. and nothing but the external so-
vereign power can change the nature of the legal relation between debtor
and creditor. Whereas in the cuse of a tax or fine, although the sovereign
has expressed in specific terms, and therefore for the moment limited, the
duty to be performed towards itself. it follows from the rature of sove-
reignty that by the soveretgn will the duty may be at anv moment changed...
It is tmpossible to conceive a right of so fluctuating a character... because
we cannot conceive a right as changing at the will of its holder™."?
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